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STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petit ion

o f

JULIUS PINE ANd PEARL PINE

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for  the Year  L97O.

DECISION

Pet i t ioners,  Ju l ius Pine and Pear l  P ine,  res id ing at

282 Mar ion Street ,  Danbury,  connect icut ,  have f i led a pet i t ion

for redetermination of deficiency or for refund of unincorporated

business tax under Art icle 23 of the Tax Law for the year I97O.

Fi le  No.  O-5AA44959.  A format  hear ing was held before PauI  B.

Coburn, Hearing Off j-cerr dt the off ices of the State Tax Commission,

I\ lro World Trade Center, New York, New Yorkr orr May 2I, 1975, dt

2z3O P.M. Pet i t ioner ,  i lu l ius Pine,  appeared pro se and for  h is

wife, petit ioner, Pearl Pine. The Income Tax Bureau appeared by

Saul  Heckelman,  Esq. ,  ( i lames A.  Scot t ,  Esg.  o f  counsel ) .

ISSUE

Did pet i t ioner ,  Ju l ius Pine 's  act iv i t ies as a lad ies wear

salesman during the year L97O constitute the carrying on of an

unincorporated bus iness?
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FIIIDINGS OF FACT

1.  Pet i t ioners,  Ju l ius Pine and Pear l  P ine,  f i led a New York

State income tax resident return for the year L97O. They did not

f i le a New York State unincorporated business tax return for said

yea r .

2. on December 18, 1972, the Income Tax Bureau issued a

Statement of Audit Changes against petit ioners, .Tulius Pine and

Pearl Pine, imposing unincorporated business tax in the sum of

$829.27 upon the income received by petit ioner, Jul ius Pine from

his activit ies as a salesman during the year I97O. In accordance

with the aforesaid Statement of Audit Changes, i t  issued a Notice

of  Def ic iency against  them in the sum of  $912.60.

3.  I t  was s t ipu lated at  the formal  hear ing that  pet i t ioner ,

Pearl Pine, was not engaged in an unincorporated business during the

year 1970 and that the Notice of Deficiency should be cancelled as

aga ins t  he r .

4. Petit ioner, Jul ius Pine, was a ladies wear salesman during

the year L97O. He represented three unaff i l iated f irms in the sale

of said merchandise. The items sold for each f irm were noncompetit ive.

They were sold to basical ly the same eustomers. He did not have any

employees.
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5. During the lzear 1970, the f irms for whom petit ioner,

Jul ius Pine, sold ladies wear did not withhold Federal or New York

State income taxes or social security tax from the commissions

paid to him. Ttrey did not cover him for unemplolment, workmen's

compensation, disabil i ty or medical insurance. They did not

reimburse him for his business expenses. He maintained a self-

employed retirement fund. lltre firms for whom he sold merchandise

did not exercise any substantial control or supervision over his

sales activit ies and techniques or over the t ime he devoted to

sales,  except  to  l imi t  the ter r i tory  in  which he could se l l .

CONCLUSIONS OF LAVT

A. That the income received by petit ioner, Jul ius Pine,

from the f irms that he represented during the year J-97O constit tbd

income from his regular business of selt ing ladies $tear and not

compensation as an employee exempt from the imposition of the

unincorporated business tax in accordance with the meaning and

intent of section 703 (b) of the Tax Law.

B.  l lhat  the aforesaid act iv i t ies of  pet i t ioner ,  Ju l ius Pine,

during the year 1970 constituted the carrying on of an unincorporated

business and his income derived therefrom was subject to the

unincorporated business tax in accordance with the meaning and intent

of  sect ion 703 of  the Tax Law.
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C. That the petit ion of , ful ius Pine and Pearl Pine is granted

to the extent of cancell ing the Notice of Deficiency dated

December 18,  L972,  ds against  pet i t ioner ,  Pear l  P ine;  that  the

Income Tax Bureau is hereby directed to accordingly modify said

Notice of Deficiency, and, that except as so granted, the petit ion

is in al l- other respects denied.

DATED: Albany, New York

July  15,  J-975

STATE Tru( COMIITISSION

hu-K,* \Gt.----'-
COMMISSIONER


