
STATE OF NEId YORK
STATE TAX COMMISSION

In the lulat ter of  the Pet i t ion

o f
JOSEPH PENNISE

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund og Unincorporated Business
Taxes  under  Ar t i c le  $ )  23 of  the
Tax Law fo r  the  Year (s )  l97 l '  L972

and L973

Sta te  o f  New York
County of Albany

!'IARY GRoFF , being duly sworn, deposes and says that

she is an employee of the Department of Ta,xat ion and Finance, over 18 years of

age, and thar on the 23rd day of Decernber ,  L975, she served the wtthin

Notice of Decision (tf{#f{6fHfilft<leh) by (certified) mail upon Joseph Pennise

ef$f$de6lf:EffiAffixAfft the petitioner in the within

proceedinB, by enclosing a true copy thereof in a securely sealed postpaid

\^rrapper addressed as foll-ows: I'tf . Joseph Pennise
315 Victor-Egypt Road
Vic to r ,  N .Y.  1664

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post 0ff ice Department \ i l i th in the State of New York.

That deponent further says that the said addressee is the (Qrecseotxf$ae

eY) pet i t ioner herein and that the address set forth on said wrapper is the Last

known address of the €oeexxsgtutxXhaecrf>Che) petitioner.

Sworn to before me th is

of December , L975.23rd,

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

A D - 1 . 3 0  ( L 1 7 4 )



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

;TOSEPH PENNISE

:
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated, Business:

Tax Law for the Year(s) ,"fl&trc*?r,

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes under Art ic le (a) 23 of  the

S ta te  o f  New York
County of  Albany

MARY GROFF ,  being duLy sworn, deposes and says that

she is an emptoyee of the Department of Ta.xat ion and Finance, over 18 years of

age,  and thar  on  gh .  23rd  day  o f  December  ,  Lg75,  she served the  w i th in

Notice of Decision (St4F6tsSfrfgf;eEl€ft) by (certified) mail upon lle1vin Gtmtbiner, CPA

(representat ive of)  the pet i t ioner in the within

proeeeding, by enclosing a true copy thereof in a secureLy sealed postpa. id

wrapper addressed as fol lows: Melvin Gumbiner,  CPA
405 Reynolds Arcase
Rochester, New York 146L4

and by deposit ing same encLosed in a postpaid properly addressed wrapper Ln a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Post Off ice Department \^r i thin the State of New York.

That deponent further sa.ys tha.t  the sa. id addressee is the (representat ive

of) pet i t ioner herein a.nd tha.t  the address set forth on said r^rra.pper is the last

known address of the (representat ive of the) pet i t ioner.

Sworn

23rd

t o

d a

before me this

of December
t

AD-1 .30  (L /74 )

t975.



srATE TAx coMmtSstoN : ',

ifAMES Il. TttLLY, rJR. I
MILTON KOERNER

rePly.

BUTLDTNG s, RooM itolt
"- "' STATE CAITPUS ,, ,'i l

ALBANYT N,Y, lzm

!TA?€ TAI COuMtSlror .
xEAit i le  u i l t t

:
,PAUL GREENBERG

tEciEtAiY TO' coMutlttox

5o

e

PRESXDENT

Ele.

ccs  Pe t i t i oner ,s
Law Bureau

STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

York I
tr?t

i  AOOREgS YOUR REPLY

fur.  wright
IMr .  Le isner
l lvlr.  Coburn

f tsrel  4s7- jg

IE. ibn$ lcnlre
ll-;_ Irctorlrsxqq_F*f , i
tlatnrr t.t" Lai0a l

I

llf nr. tsnlrr.r I
Please. take notice of the ffilttil
of the state Tax commis'sion enclosed herewith.

Please take further notice tf iat pursuant to,
Section(1) .?tf of thl Tax Law, any
proceeding in court to review an adverse deci:,
eion muet be commenced within {, ndhrfrom the date of this notice.

lny inquiries concerning the computation of tax
due or refund allowed ii accordance $rith thie
decision or eoneerning any other matter rerative
hereto T?y Fe addressed ta rhe undersitned.

S1llDr ALbanv. Neur
hoSc ltr

Representative

'  
t t " l  i : '

, :T,:i
' . . :

AD-1.12 (g/73)



STATE OF NEIV YORK

STATE TAX COIVIIWSSION

In  the  Mat te r  o f  the  Pet i t ion

o f

JOSEPH PEI\JI{]SE DECISION

for  i lede terminat ion  o f  Def i "c iency  or  fo r  :
Refund o f  Un. i .ncorpora ted  Bus iness  Tax
under  Ar t i c le  23  o f  the  l 'ax  Lavr  fo r  the  :
Y e a r s  1 9 7 1 .  1 9 7 2  a n d  L 9 7 3 .

P e t i t i o n e r ,  J o s e p h  P e n n i s e , 3 1 5  V i c t o r  -  E g y p t  R o a d ,  V i c t o r ,  N e r r  Y o r k  1 4 5 6 4 ,

h a s  f i l e d  a  p e t i t i o n  i o r  r e d e t e r m i n a t i o n  o i  d e f i c i e n c y  o r  f o r  r e f u n d  o f

un incorpora ted  bus iness  tax  under  Ar t i c le  23  o f  the  Tax  Law fo r  the  years  Ig7 I ,

1972 and L973.  (p i fe  No.  3 -422eO47O) .  On May 15 , ,  1975,  pe t i t ioner ,  Joseph Penn ise

in io rmed the  Sta te  Tax  Commiss ion  tha t  he  wa ived a  fo rmal  hear ing  and reguested

tha t  the  Sta te  Tax  Commiss ion  render  a  dec is ion  L ipon the  ev idence conta ined in

the  f i le .  The Sta te  Tax  Commiss ion  renders  the  fo l low ing  dec is ion  based upon the

in fo rmat ion  conta ined in  the  a fo resa id  record .

Vr lhe ther  income rece ived f rom t .he  sa le  o f  rea l  p roper ty  so ld  by  pe t i t ioner ,

Joseph Penn iseo dur ing  the  years  1971 and 1972vras  br :s iness  re la ted  and there fore

sub jec t  to  the  un incorpora ted  bus iness  tax .

FINDINGS OF FACI

1 .  P e t i t i o n e r ,  J o s e p l r  P e n n i s e ,  f i l e d  N e w ' . I o r k  S t a t e  u n i n c o r p o r a t e d  b u s i n e s s

tax  re tu rns  f r : r  the  years  Ig - /L ,  1972 and L973.
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2 .  On December  23 ,  1974,  the  Income Tax  iSureau issued a  Sta ternent  o f

Aud i t  Changes impos ing  add i t iona l  un incorpora ted  bus iness  tax  fo r  the  years

I97 I ,  L972 and 1973 upon ga ins  rea l i zed  by  the  sa le  o f  land  owned by  pe t i t ioner ,

J o s e p h  P e n n i s e ,  i n  t h e  y e a r s  1 9 7 1  a n d  L 9 7 2 .  I n  a c c o r d a n c e  w i t h  t h e  a f o r e s a i d

S t a t e m e n t  o f  A u c i i t  C h a n g e s ,  a  N o t i c e  o f  D e f i c i e n c y  w a s  i s s u e d  i n  t h e  s u m  o f

$ I 2 1 5 4 6 . 2 4 .

3 .  I n  1 9 6 3 ,  p e t i t i o n e r ,  j o s e p h  P e n n i s e ,  p u r c h a s e d  1 4  a c r e s  o f  l a n d  i n

V i c t o r r  N e w ' , ' o r h .  O n e  a c r e  c o n t a i n e d  a  h o u s e  w h i c h  h e  r e c o n s t r u c t e d  a n d  u s e d

f o r  h i s  p e r s o n a l  r e s j - d e n c e .  H e  u s e d  t w o  o r  t h e  a c r e s  f o l  a  g a r d e n  s t o r e  a n d

landscap ing  bus iness  wh ich  he  orvned and opera ted .  The remain ing  proper ty  was

l e f t  v a c a n t .

4 .  I n  1 9 6 5 ,  p e t i t i o n e r ,  J o s e p h  P e n n i s e ,  s o l d  o n e  a c r e  o f  t h e  l a n d  t h r o u g h

a rea l  es ta te  b roker ,  James Penn ing ton .  A t  tha t  t ime he  in fo rmed the  broker

tha t  he  was in te res ted  in  se11 i "ng  more  o f  h is  p roper ty  bu t  tha t  he  d idnr t  want

a  fo rmal  l i s t ing .  Two acres  o f  the  land were  so l .d  in  1971 to  the  She l l  O i l

Company through t l ie efforts of J. , i l r .  Pennington. l ie cont inued to operate his

bus iness  and res ide  on  the  remain i -ng  acreage un t j " l  1972.  In  tha t  year ,  Scut t i

Pont i -ac  Company bought  the  remain ing  acreage inc lud i -ng  the  res idence and bus iness .

H e  r e p o r t e d  t h e  s a l e  a s  a n  i n s t a l l m e n t  b a s i s .

CONCLUSIONS OF LAW

A .  T h a t

f rom She1 l  C i . l

a c q u l  s i t i o n  o  i

the  income rece ived by  pe t i , t ioner ,

- "  - - ' r  : ^  t h e  v e a r  l Q 7 2  ' l r o m
v w r r r P q l l y  q l l V  I l l  L r r !  I L U +

rea l  n rone r t v  cons t i t u ted  j - ncome

J o s e p h  P e n n i s e ,  i n  t h e  y e a r  1 9 7 1

Scut t i  Pont iac  Company fo r

f rom the  use  o f  an  asset  connected
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wi th  l - r i s  garden s to re  and landscap i -ng  bus iness  and no t  j -ncome rece ived so le ly

by  reason o i  h61.6 inn ,  leas ing  or  manag ing  rea l  p roper ty  exempt .  f rom impos i t ion

o f  un incorpora ted  bus iness  t .ax  in  accordance w i th  the  mean ing  and in ten t  o f

sec t ion  703(e)  o I  the  Tax  Lau. r  and 20  NYCRj?  28 I .2Q,  23-C.

B .  ' I h a t  
t h e  a f o r e s a i c r  r e a l -  e s t a t e  t r a n s a c t i o n s  o f  p e t i t i o n e r r  J o s e p h  P e n n i s e t

rh r l ino  fho  r ro : rc  1971 and 1972 cops t i tu ted  the  car ry ing  on  o f  an  un incorpora ted

bus iness  ano the  income c ie r ivec j  there f ro rn  was sub jec t  to  un incorpora ted  bus iness

tax  in  accr : rdance w i th  the  mean in<t  and in ten t  o f  sec t ion  703 o f  the  Tax  Lar ,v .

C .  T h a t  t h e  p e t i t i o n  o  i  J c ' s e p h  P e n n i s e  i s  d e n i e d  a n d  t h e  N o t i c e  o f

D e  F i c i c n c y  i s s u c c i  D e c e r ; r b e r  2 3 ,  I 9 7 4 ,  i s  s u s t a i n e c : .

D,qTED: Albany, l {el  York
December  23 ,  L975

STATE TAX COI!$N]SSION

\o*'^
rlOi,i,\[ SS IOi'iE R

RTSIDE}JT



STATE OF NEW YORK
STATE TN( COMMISSION

In the [ lat ter of  the Pet l t lon

o f

JT'LIUS PINE aNd PEART PINE

For a Redetermtnat ion of a Deftciency or
a Refund of Unincorporated Business
Taxes under Art ic le (b 23 of the
Tax Law for the Year(t9 L97O

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

.TANET MACK , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Fl.nance, over 18 years of

age, and that on the 15thd6y ef JulY , Lg 75, she served the wlthln

Notice of Decision (dt<exanglnxtrilnn) by (certtfled) mait upon Ju1ius Pine and

Pearl Pine (afreocxrao{:suo6} the petltloner i-n the wlthin

proceedlng, by enclosing a true copy thereof in a securely sealed postpal.d

lrrapper addressed as folLows: Mr. & Mrs. i lu l ius Pine
282 MarLon Street
Danlcury, Connecticut

and by deposlting same enclosed ln a postpatd properly addressed wrapper ln a

(post offtce or officia.l deposltory) under the exclusive care and custody of

the Unlted States Post Off lce Department witbin the State of New York.

Tha.t deponent further saye tha.t the sa.id addreasee is the $fp11rcACn**tdfen

fSE) petttioner hereln and that the address 8et forth on sald ltraPPer la the la.et

knorm addrese of the (ncnrm*xsmmexqf<*ns) petltloner.

Sworn to before me thls

of July

AD-1 .30  (L174)


