
STATE OF NEW YORK
STATE TAX COMMISSION

In Lhe lvlatter t he  Pe t i t i on

SIDNEY MORGAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Unincorporated Business

AFFIDAVIT OF I"IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes  under  Ar t i c le  fo )  23 o f  t he
T a x  L a w  f o r  t h e  Y e a r ( s ) 1 9 6 9  a n d  1 9 7 0 .

Sta te  o f  New York
County of Albany

JANET MACK ,  be ing  du ly  sworn ,  deposes  and says  Ehat

she is  an  employee o f  the  Depar t rnent  o f  Taxat ion  and F inance,  over  18  years  o f

age,  and tha t  on  the  29 th  day  o f  January  ,  L975,  she served the  w iEh in

Notice of Decision 6cxxRe$exgioaE**!0 by (certified) mail upon SIDNEY MORCTAN

(repcxooooE*Reccd* the Petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

l t rapper  addressed a .s  fo l lows:  Mr .  S idney  Morgan
75-39 l80 th  S t ree t
Flushing, New York 11366

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  Ehe exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

Tha.t deponent further says that the said addressee is the (xeqcexxxtahtxe

od i  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the  las t

known address of Ehe (xxpo*xxbaQtx*o6<*hd petitioner.

o f

o f

Sworn to before me this

29Lh day of January ,  L975.

,  f .  l

fu''" ' ')) t't- "'-'"i1- ''
-

A D - 1 . 3 0  ( L / 7 4 )

r ' ' ' .
/ .  \  I  . . r  , t',ilr',f rt o-l-
/t

t ' /



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUILOING I ,  ROOM 2t4.A
STATE CAMPUS

ALBANY,  N .Y ,122n

A R E A  C O D E  5 1 8

D&fEDl Albany, New
Jtrnuarlt ?9,

S T A I E  T A X  C O M M I S S I O N

H E A R I N G  U N I T

E O W A R O  R O O K

S E C R E T A R Y  T O
c 0 M M t s s r o N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H  T  4 5 7 - 2 6 5 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

MR.  COBURN 4s7-2896

STATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

York
l97S

iltr. fldnep llorgan
73-39 l80th Straat
FLurhtngr Skr* York 11366

Daar l{r. Horgrnt

please take notice of the DECI$XO$
of the State Tax Commission enclosed herewith.

Please take _f.qrther notice that pursuant to
( a a { - i ^ - I ( S ' \  7 2 2  - E  r 1 , -  r - -sectiont$) "?
proceeding in court to
sion must be commenced
from the date of this

of the Tax Law, any
review an adverse deci-
wj_thin 4 nonths

no t i ce .

fnV inquir ies concerning the computation of tax
due or refund al lowed in aecordance with this
decis ion or  concern ing any other  mat ter  re la t ive
h_ereto may be addressed to the undersigned.
fhese wil l  be referred to the proper party for
rep1y .

E n c . EARING OFFTCER

cc: S€q${ffifi€5Fr3(W
Law Bureau

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMTSSION

fn the Matter of the Petit ion

o f

SIDNEY MORGAIil

for  Redeterminat ion of  Def ic iency or  for
Refund of Unincorporated Business Tax
under Art icle 23 of the Tax Law for the
Years  1959  and  1970 .

DECISION

Pet i t ioner ,  S idney Morgan,  has f i led a pet i t ion for

redeterminat ion of  def ic iency or  for  re fund of  un incorporated

business tax under Art icle 23 of the Tax Law for the years

1969  and  1970 .  (F i l e  No .  0 -54364610 ) .  A  f o rma l  hea r i ng  was

held before Paul ,  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices

of the State Tax Commission, 2 World Trade Center, New York,

on  Oc tobe r  23 ,  1974 ,  a t  1 -0 :15  A .M.  Pe t i t i one r  appeared  p ro  se .

TLre Ineome Tax Bureau appeared by Saul Heekelman, Esq. (Solomon

S ies ,  Esq .  o f  counse l ) .

I S S U E

Did pet i t ioner ,  S idney Morgan's  se l l ing act iv i t ies dur ing

the years L969 and I97O constitute the carrying on of an

unincorporated business ?

FINDTNGS OF FACT

1.  Pet i t ioner ,  S idney Morgan,  and h is  wi fe  f i led New York

State income tax res ident  re turns for  the vears 1969 and I97O.
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He d id not  f i le  New York State unincorporated business tax

returns for  sa id years.

2. On July 31,, 1972, the Ineome Tax Bureau issued a State-

ment of Audit Changes against petit ioner, Sidney Morgan, imposing

unincorporated business tax in  the to ta l  sum of  $L,2L7.86 upon

the ineome received by h im f rom his  act iv i t ies as a sa1esman

dur ing the years 1959 and L97O. fn  accordance wi th  the aforesaid

Statement  of  Audi t  Ctranges,  i t  issued a Not ice of  Def ic iency in

the sum of  $L,  34"4.93 .

3 .  Dur ing the years L969 and L97O, pet i t ioner ,  S idney

tr {organ was a men's  spor tswear  sa lesman.  He represented two

undt i l ia ted f i rms,  Schot t  Bros.  Inc.  and Michelangelo lQ: i twear

eorp. ,  in  the sa le of  sa id i tems.  The products  so ld by h im for

each f i rm were noncompet i t ive-  He d id not  have any employees.

He a lso so ld insurance,  us ing h is  home as an of f iee,  dur ing sa id

yea rs .

4.  Pet i t ioner ,  S idney Morgan,  received $8,L44.8I  in  commiss ions

f rom Michelangelo l (n i twear  Corp.  and $T4,78L.77 in  commiss ions

f rom Schot t  Bros. ,  Inc.  dur ing the year  1969.  He reeeived

$26 ,586 -15  i n  commiss ions  f rom sa id  f i rms  du r ing  the  yea r  L97O.

Michelangel.o l(nitwear Corp. did not withhold Federal or New York

State ineome taxes or  soc ia l  secur i ty  tax f rom the eommiss ions

paid to  h im,  nor  d id  i t  cover  h im for  workmen's  eompensat ion or

unemployment  insurance.  Schot t  Bros. ,  Inc.  wi thheld Federa l  and
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New York State income taxes and social  secur i ty tax f rom S6, 62S.00

of  the commiss ion income paid to  h im drr ing the year  I969 and

f rom $7 ,775 .00  o f  sa id  i ncome du r ing  the  yea r  rg70 ,  and  i t  a l so

covered him for workmen's compensation and unemployment insurance.

He was not reimbursed by either f irm for his business expenses

wh i ch  amoun ted  t o  $4 ,382 .97  i n  t he  yea r  1969  and  $4 ,g | z .3B  i n

the year  1970.  He was requi red to  purchase h is  sampres f rom

said f irms. The f irms for whom he sold men's sportswear did not

exercise any substantial supervision and control over his sales

activit ies and techniques and over the t ime that he devoted to

sales, except to l imit the terri tory in which he could ser. He

a l so  ea rned  commiss ions  o f .  $zz2 .0B  i n  I 969  and  $23s .73  i n

1970 f rom the sa le of  insurance.

CONCLUSIONS OF LAW

A. That the income received by petit ioner, Sidney Morgan,

from the f irms that he represented during the years r969 and 1970

const i tu ted income f rom his  regular  bus iness of  se l l inq men,s

sportswear and from insurance was not compensation as an employee

exempt from the imposit ion of the unincorporated business tax

in accordance with the meaning and intent of section 703(b) of

the Tax Law.

B. That the aforesaid activit ies of petit ioner, Sidney

Morgan,  dur ing the years I969 and I970 const i tu ted the carry ing on

of an unincorporated business and his income derived therefrom

was subject to the unincorporated business tax in accordance with

the meaning and intent of section 703 of the Tax Law.
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C. Ihat  the pet i t ion of  S idney

No t i ce  o f  De f i c i ency  i ssued  Ju l y  31 ,

DATED: Albany, New York
January 29,  L975

Morgan is denied and the

1972 ,  i s  sus ta i ned .

\ ' ' i ,  1  + -  i
t  !  ' .  - \ .  v 'vv"- - 'u\f  

"*-Z
COMMTSSIONER

STATE TAX COMMISSTON


