
STATE OF NEW YORK
STATE TAX COMI,IISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

RICHARD MISITAAN

For  a  RedeEerminat ion  o f  a  Def ic iency  or
a Refund of UnincorpofAted Business
Taxes  under  Ar t i c le@) zJ  o f  the
T a x  L a w  f o r  t h e  Y e a r ( s )  1 9 6 5 ,  L 9 6 6  &

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

Janet Mack ,  being duly sworn, deposes and says that

she is an empl-oyee of the Depa.rtment of Taxat ion and Financer over 18 years of

age, and thar on g1-, .  30th day of January ,  Lg75, she served the within

Notice of Decision (o*;1pg**f<*itlg*X*n) by (certified) mail upon Richard Mishaan

(nrtF865€rxxalnrip<ut) the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  Pos tPa id

wrapper addressed as fol lows: Mr. Richard Mishaan
L9L2 E.  7 th  S t ree t

BrooklYn, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  ca . re  and cus tody  o f

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (uessgsgofig*lTF

>51lF) pet i t ioner herein and tha.t  the address set forth on said wraPPer is the last

known address of the (Pprxxeooax*wcx*ohe) petitioner.

Sworn to before me this

30th day of 'JanuarY , L97 5.

AD-1.30  ( r /74)



STATE OF NEI,I YORK
STATE TAX COMMISSION

In  the  Ma t . t e r  o f  t he  Pe t i t i on

O I

RICHARD MIS}IAAN

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of UnincorporRged Business
T a x e s  u n d e r  A r t i c l e ( d 9  z J  o f  t h e
T a x  L a w  f o r  t h e  Y e a r ( s )  1 9 6 5 ,  L 9 6 6  &
L 9 6 7 .

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
Coun ty  o f  A lbany

, fanet  Mack ,  being duly sworn,  deposes and says Ehat

she is  an employee of  the Department  of  Ta.xat ion and Finance,  over  18 years of

age,  and thar  on rhe 30th day of  i lanuary ,  1975 ,  she served the wi th in

Not ice of  Decis ion (ooc3xts{dxaod:ox)  by (cer t i f ied)  rnai l  upon Edwin Shorr  C.P.A-

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w iEh in

p roceed inB ,  by  enc los ing  a .  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id

l r rappe r  add ressed  a , s  f o l l ows :  Edw in  Sho r ,  C .P .A .

26 Cour t  St reet
BrooklYn, Ne$r York LL242

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S taEe  o f  New York .

Tha . t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resenEa t i ve

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  r l r apPer  i s  t he  l as t

known  add ress  o f  t he  ( rep resen ta t i ve  o f  Ehe )  pe t i t i one r .

Sworn

30rh

before rne this

of January

t o

d a y

E
\- trJ

,  Ig7tr

AD-1 ,30  ( r / 74 )



STATE OF NEW YORK
beplnrMENT oF TllclTIoN AND

BUILDING 9 ,  ROOM 21+A
STATE CAMPUS

A L B A N Y ,  N , Y , 1 2 2 N

A R E A  C O O E  5 I 8

Ot|lDr Albany, New York

veqr

B.
RING OFFTCER

Representa t ive

sTA IE  TAX  C0MMtSS tO t {
H E A R I N G  U N I T

EDYYARO ROOK
SgCREIARY TO
c o M M t 3 9 t 0 N

ADORESS YOUR REPLY  TO

MR.  WRTGHT 457 '2653

MR.  LETSNER 457 -2657

MR.  COBURN 457 -2895

FINANCE

STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I D E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Please take notice of the Dtttt i l
of the State Tax Commission enclosed herewith.

P1ease take fur ther  not ice that  pursuant  to
Section (I) ?aZ of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { pattf
f rom the date of  th is  not ice.

lny inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
Ttrese wilt  be referred to the proper pirty for
rep1y .

ls. flathrrd nLbua
Itl, t. ?th 3tr..t
rrao*ryar |.r edr

Dnr llt. flflhtrnr

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

A D -  1 .  1 2  ( 8 / 7  3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

RICHARD MISHAAN

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for  the Years 1965,  L966 and L967.

1. Petit ioner, R:lchard Mishaan,

State income tax resident, returns for

L967.  He d id not  f i le  New York State

returns for  sa id years.

DECISION

Petit ioner, Richard Mishaan, has f i led a petit ion for redeter-

mination of deficiency or for refund of unincorporated business tax

under  Ar t ic le  23 of  the Tax Law for  the years L965,  1966 and L967.

(F i le  No.  743L497O).  A formal  hear ing was held before Paul  B.

Coburn, Hearing Off icer, dt the off ices of the State Tax Commission,

2 World Trade Center, New York, New York, ort November 22, L974, at

9:25 A.M.  Pet i t ioner  appeared by Edwin Shor ,  C.P.A.  Tbe Income

Tax Bureau appeared by Saul  Heckelman,  Ese. ,  (James A.  Scot t ,  Esq. ,

o f  counse l ) .

ISSUE

Did pet i t ioner ,  Richard Mishaan's  se l l ing act iv i t ies dur ing

the years 1965 , L966 and L967, constitute the carrying on of an

unincorporated business ?

FINDINGS OF FACT

and hi-s wife f i led New York

the years 1965,  L966 and

unincorporated business tax
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2. On September 29, L96g, the Income Tax Bureau issued a

Statement of Audit Changes against petit ioner, Richard It lshaan,

imposing unincorporated business tax in  the to ta l  sum of  $1,623.93

upon the income received by him from his activit ies as a salesman

during the years 1965, L966 and 1967. In accordance with the

aforesaid Statement of Audit Clranges, i t  issued a Notice of

De f i c i ency  i n  t he  sum o f  $1 ,848 .15 .

3. During the years 1955 , L966 and 1967, petit ioner Richard

Mishaan ,  was  a  l ad ies '  accesso r ies  sa lesman .  He  so ld  l ad ies '

handkerchiefs and scarves for Berkshire Handkerchief Company,

fnc.  and lad ies '  g i loves,  scarves and b louses for  Regent  In ter-

nat ional  Corporat ion.

4. Petit j-oner, Richard Mishaan, owned one-third of the

stock of Regent International Corporation. One-third of the

stock lvas owned.by Jack Shweky and one-third of the stock was

owned by Berkshire Handkerchief Company, Inc. He did. not derive

any income from Regent International Corporation during the years

L965,  L966 and 1967.

5.  Dur ing the years 1965,  L966 and L967,  Berkshi re Handker-

chief Company, fnc. paid petit ioner, Richard Mishaan, commissions

based on a percentage of the total sales made by him and 'Jack Shweky

during said years, He, in turn, paid. over to Jack Shweky amounts

equal to the commissions due on sales actually made by Jack Strweky.
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Berkshire Handkerchief Company, Inc. did not withhold I 'ederal or

New York State income taxes or social security tax from said

commissions. It  did not cover him for workmen's compensation

insurance. It  did not reimburse him for expenses incurred in

connect ion wi th  h is  sa les act iv i t ies.  He deducted sa id expenses

on Schedule "C't of his Federal income tax returns. Berkshire

Handkerchief Company did not exercise any substantial control

or  superv is ion over  h is  sa les act iv i t ies or  techniques or  over

the t ime he devoted to sales, except to l imit the terri tory in

which he could se l l .

CONCLUSIONS OF LAW

A. Tlrat the income received by petit ioner, Richard Mishaan,

from Berkshire Handkerchief Company, Inc. during the years L965,

L966 and L967,  const i tu ted income f rom his  regular  bus iness of

sel l ing ladies' handkerchiefs and scarves and not compensation

as an employee exempt from the imposition of the unincorporated

business tax in accordance with the meaning and intent of

section 703 (b) of the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Richard

Mishaan,  dur ing the years 1965,  1966 and L967,  const i tu ted the

carrying on of an unineorporated business and his income derived

therefrom was subject to the unincorporated business tax in

accordance with the meaning and intent of section 7O3 of the

Tax Law.
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C. That the petit ion of Richard

Notice of Deficiency issued September

DATED: Albany, New York

.Tanuary 30 , ]-97 5

Mishaan is denied and the

29 ,  L969 ,  i s  sus ta ined .

STATE TAX COMMISSION

\
\ \  r .  \ f
\ \\ LG.*, )L vni.*------*-

COMMISSIONER


