
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

LEViIIS MICIINTK

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of  Unincorporated Business

AFFIDAVIT OF MAILING
OF NOTI.CE OF DECISION
BY (CERTII'IED) MAIL

Taxes  under  Ar t i c le  (x )  23 of the
Tax Law fo r  the  Year (s )  1965,  1966 and:
L 9 6 7 .

Sta te  o f  New York
County of  Albany

JANET MACK , being duLy sworn,  deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the l l th day of March ,  L9 7 5, she served the within

Notice of Decision *gfg(re(E@fta6dqg)1 by (certified) mait upon LEWIS MICHNIK

@ the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

r^rrapper addressed a.s fol l -ows: Mr. Lewis Michnik

781 West  Fer rY St ree t

Buf fa lo ,  New York  L4222

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the sa.id addressee is the OCqCffiOOnCa

g@| pet i t ioner herein and that the address set forth on said wrapPer is the last

known address of the (w pet i t ioner.

Sworn to before me this

I I t h  d a y  o f  M a r c h  ,  L 9 7 5 .
. / )  

' - * '  
. a

\  ,  /  t l  / ) t

.\ t. ( /t! tn."-, /v / /-l-4-< g-{*- i--

AD-1 .30  ( r 174 )



STATE OF NEII YORK
STATE TAx COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o r

LEWIS MICIINIK

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business
Taxes  under  Ar t i c le {o i  23 o f  t he
Tax Law fo r  the  Year (s )  l -965,  L966 and
1967 -

Sta te  o f  New York
Coun ty  o f  A lbany

JANET MACK , being duly sworn,  deposes and says that

she is  an employee of  the Department  of  Ta.xat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  l l t h  day  o f March ,  19 75, she served the within

N o t i c e o f D e c i s i o n @ b y ( c e r t i f i e d ) m a i 1 u p o n R o N A L D H . J E N s E N ' E S Q .

( representaE ive  o f )  the  pe t l t ioner  in  the  w i th in

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  Pos tPa id

wrapper  addressed a .s  fo l lows:  Rona ld  H.  Jensen,  Esg.
72O LLberty Bank Bui lding
Buf fa lo ,  New York  L42O2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c iaL  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  StaEe o f  New York .

That  deponent  fu r ther  says  tha t  the  sa id  addressee is  the  ( representa t ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  n rapper  i s  the  las t

known address of the (representat ive of the) pet l t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn to before me th is

l 1 th  day  o f  March

AD-1 .30  ( r / 74 )

,  L975



srArE rAX coMMrssroN ""'?X?;bH?trtt"o
ffilng 

lrrrtdent ALBANv, N.y. nzn

STATE

DEPARTMENT OF
OF NEW YORK

TA)(,ATION AND FINANCE
S T A I E  T A X  C O M M I S S I O N

H E A R I N G  U N I T

E O W A R D  R O O K

S E C R E T A R Y  T O
c o M M t s s r 0 N

A D O R E S S  Y O U R  R E P L Y  T O

MR.  lvR lGHT 457-2655

M R .  L E I S N E R  4 5 7 - 2 6 5 7

MR.  COBURN 457-2896

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

A R E A  C O D E  5 I 8

Dttps Albany, New York
Itrralr ll, l97t

llr. Lmlt illehnltr
?81 ttcrt Frrry Strcct
Buffelor fcr forls L4222

Derr llr. lllslrnl,kr

Please take  no t ice  o f  the
of the State Tax Commission

DISISIS
enclosed herewi th.

Please take fur ther  not ice that  pursuant  to
sectionfrd IZZ of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within .| mnthr
f rom the date of  th is  not ice.

{nV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
Ttrese wil l  be referred to the proper pirty for
rep Iy .

Very truly yours,

E n c .

P e t i t i o n e r '  s  R e p r e s e n t a t i v e
Law Bureau

AD- l.  r-2 (8 / 7 3)



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petit ion

o f

LEWIS MICHNIK

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Years 1965,  1966 and 1967.

DECISION

t_n

f o r

I ,ewis Michnik petit ioned for a redetermination of deficiencies

unincorporated business taxes under Art icle 23 of the Tax law

the  yea rs  L965 ,  L966  and  L967 .

A formal  hear ins was held at

Commission, Buffalo, New York, or1

before L.  Rober t  Le isner ,  Hear ing

represented by Ronald H.  Jensen,

the of f ices of  the Stat .e  Tax

June  22 ,  L97L ,  d t  1 :30  P .M .

Of f icer .  The taxpayer  was

Ese., and the Income Tax Bureau

was represented by Edward H.  Best ,  Ese. ,  (A lexander  Weiss,  Esq. ,

o f  Counse l ) .

ISSUE

Was the taxpayer

as  a  r : ro fess iona l?

exempt from the unincorporated business tax

FINDINGS OF FACT

t.  Pet i t ioner ,  Lewis Michnik ,  t imely  f i led New York State

income tax returns but  d id  not  f i le  for  the years 1965,  L966 and

1967 .

2.  A Not ice of  Determinat ion of  def ic ienc ies in  un incorporated

business taxes and penal t ies for  those years hras issued on December 29,

L969 ,  aga ins t  t axpaye r  under  F i l e  No .  74050357 .

3.  TLre taxpayer  pet i t ioned for  redeterminat ion of  the def ic ienc ies.

4. Taxpayer petit ioned against the determination that the tax-

payer engaged in the carrying on of an unincorporated business and

that consequently, ineome derived therefrom was subject to the
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unincorporated business tax under Art icle 23 of the Tax Law. The

taxpayer also petit ioned against the determination that the fai lure

of the taxpayer to f i le unincorporated business tax returns on the

prescr ibed dates was "due to  wi l1 fu1 neglect"  and not  " to  reasonable

cause" ,  and that  he was,  therefore,  subject  to  the 25% penal ty

imposed under section 685 (a) of the Tax Law.

5.  Lewis Michnik  received h is  degree as a Bachelor  o f

Engineering in Electr ical frrgineering (BEEE) from Johns Hopkins

University in T94A and his Master of Science in Electr ical Sngineer-

ing degree (MSEE) from the California Insti tute of Technology in

1950. TLre taxpayer is a member of the professional society, "TtIe

Inst i tu te of  E lect r ica l  and Elect ronic  Engineers,  Inc.  "

6. For the taxable years in question, the taxpayer derived

substant ia l ty  a I I  h is  income under  a per  d iem contract  wi th  Sierra

Research Corporat ion ( "Sierra ' l )  o f  Buf fa lo ,  New York.  S ierra

designed, manufactured and sold electronic and electromagnetic

systems and subsystems. Approximately B0% of i ts sales were under

mil i tary contracts with the United States Government. Sierra

produced special purpose radar systems, telemetry and data trans-

miss ion systems and specia l ized mi l i tary  products ,  par t icu lar ly

c iv i l  a i r  t ra f f ic  contro l  systems and d ig i ta l  computer  anc i l lary

equipment ,  for  commereia l  and industr ia l  use.  Most  o f  S ierra 's

products were of i ts own design result ing either from its own

internal research development program or from customer sponsored

programs

7.  Taxpayer 's  work wi th  Sierra consis ted pr imar i ly  o f  des ign-

ing and developing radar systems. Frequently, he worked on specif ic

contracts that had been awarded to Sierra. Tn addit ion, he designed

and developed systems in  connect ion wi th  Sierra 's  own in ternal

research and development program.
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B. An example was his work on the design development of the

"One-Way Range and Azimuth System for Stationkeeping" in L964

(Pa ten t  No .  3 ,336 ,591 ;  f i l ed  December  L964 ,  g ran ted  Augus t  L967) .

"s tat ionkeeping"  means a system which enables a i rcraf t  to  mainta in

thei r  re la t ive posi t ions in  c lose format ion f l ights  under  aI l

weather condit ions. Ttre taxpayer was instrumental in developing

the above patent which resolved this problem. TLris is one of the

most important patents presently held by Sierra and constitutes

the basis of the Adverse Weather Aerial Delivery System (AWADS).

9. Ihe taxpayer also part icipated in the designs and inven-

t ion of  the fo l lowing devices and systems:

PATENTS:

FILING DATE ISSUE DATE PATMr{T NO. TITLE

June 1966

February L967

PATB{T APPLICATIONS:

December L966

March 1968

January 1968

August 1968

August  1968

February L969

July L967

July  1968

3  , 329  , 953

3 ,  395  , 384

Doppler Target
Simulator

Cooperative Radar
& Reflector System

ar t i c l es

j  ournals

Spectrum-Centered Receiver

CAS Receive-Only Clock Synchronization

Fol1ow the Leader Stationkeeper System

Synchronized Vortac Tacan CAS System

Itlobi le Clock Synchronization Techniques

Beacon Calibrated AFC Radar

10.  The taxpayer  has contr ibuted (as coauthor)  var ious

on h is  area of  specia l izat ion to  the fo l lowing profess ional

( cop ies  o f  t he  a r t i c l es  a re  enc losed  w i th  th i s  p ro tes t ) :

Journa l  o f  the  Amer ican He l icop ter  Soc ie ty ,  Vo l .  I0 ,  No.  1 ,

January 1965,  "A Stat ionkeeping System for  IFR Format ion F1ying" .

1965 IFEE International Convention Record, ParL 4, "One-Way Ranging

and Direct ion F inding for  IFR Format ion Stat ionkeeping" .
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Air Transport Association of Ameli.ca, Cgll ision Avoidance SysteE

Technica l  Work inq Group Minutes,  Mareh 1967,  "Diseussion of  f tnp i r ica l

Stat ionkeeping Per formance Date of  In terest  for  A i r l ine Col l is ion

Avoidance Systems".

IEEE Transact ions on Aerospace and Eleetronic  Svstems,  Vo1.  AES-4,

Ivlaich 1968, "History of Time/Frequency Technology".

11.  Ihe taxpayer  s incere ly  be l ieved and st i l l  be l ieves that

h is  act iv i t ies const i tu te a profess ion wi th in  the meaning of  the

Tax Law.  Accord ingly ,  he d id not  f i le  for  any of  the years in

question, a New York State unincorporated business tax return.

For the years L966 and L967, his income tax return l tas prepared

by the aceounting f irm of Ernst and Ernst. He rel ied on the f irm

to advise h im as to  what  re turns he was requi red to  f i le .  At  no

t ime d id such f i rm advise h im or  d i  scuss wi th  h im the poss ib i l i ty

that  he was requi red to  f i le  an unincorporated business tax return.

CONCLUSIONS OF LAW

A. The taxpayer  was engaged in  the profess ion of  indust r ia l

designing and was exempt from the unincorporated business tax.

Teasue  v .  G raves ,  261  App .  D i v .  652 ,  27  N .Y .S .  2d  762  (3 rd  oep t . ,

L941 - )  a f f  ' d  w i t hou t  op in i on  287  N .Y .  549 ,  38 ,  N .E .  2d  222  (1941 ) .

B.  The taxpayer 's  pet i t ion is  granted.  I t  is  determined that

there is  no def ic iency in  unincorporated business tax against  the

pe t i t i one r .

DATED: Albany, New York
M a r c h  1 1 ,  1 9 7 5

STATE TAX COMMISSTON

\"J[- \C*,*'
COMMISSIONER


