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STATE OF NEW YORK
STATE TAX COMI'{ISSION

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

In the l" laEter of the Pet i t lon

o f

CLIFFORD HEINZERLING

For a RedetermiFat ion of a Def ic iency or
a. Refund og Unincorporated Business

Taxes  under  Ar t i c le  6 )  23  o f  the
Tax Law for the Year(s) 1963 and L964

, l

, 1
,4,
l

Sta te  o f  New York
County of Albany

JASIET MACK , being duly sworn, deposes and says thet

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and thar on the 2gt-} fday of Decernber ,  L915, she served the within

Notice of Decision QEtxSiFE3$tiElGiltllSX) by (certif ied) mail upon Clifford, IleinzerLing

(S6pffiItffiet)ilf6)$€t the petitioner in the within

proceeding, by enclosing a true copy thereof in a securel-y sealed postpaid

wrapper addressed as folLows: Mr. Cl i f ford Heinzerl ing
1I Straight Lane
Levit town, New York LL756

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic lal-  depository) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

Tha.t deponent further says that the said addressee is the (xlrpoeerxtgo0cx

dD pet i t ioner herein a,nd Lhat the address set forth on said wrapper is the last

knom address of the (representat ive of the) Pet i t ioner.

to before me this

day of December

AD-1 .30  ( t / 74 )

,  L975



STATE TAX COMMISSION

JAMES H. TULLY, \TR.,
MILTON KOERNER

i

BUILD|NG 9, ROOM lof
STATE CAMPUS

PRESIDqNT ALBANY' N'Y' 12?27

A R E A  C O O E  5 t 6

, . . .  SIATE
DEPARTMENT OF

OF NEW YORK

TA)(ATION AND FINANCE
SIATE TAr CoMMl33to] l

HEAit i lC ur{ t l

PAUL GREENBERG
SECRETARY TO
coMM t39 rOr l

AODRESS YOUR REPLY TO

iMr .  Wr igh t

,  Ut.  Leisner
i Mr. coburn

[ (sra) 45t-  385o

lny inquir ies concerning the computation of taxi1,
due or refund al lowed in accordance with this
decision or coneerning any other matter relative
hereto T?y"be add.ressed to the undersignedo .-.
Tt rese wi l l  be referred to  the,proper  p i r ty  for . .

SlllDr A1banv. New York

, 
Drdrt ?l?t lt?t

lr. slltlfr| lrtnclfry
rl1 errl{fit fnr i
,lrrltlmr h Srt ill?t6 I

hrr t. h,lrcBt.qlr

Please take notice of the lElftC
of the State Tax Commission enclosed herer,r i th.

3::li:"'€T ?#"n "r no t i c e 
l?"in:"ill"ll*1" u""

proceeding in court to review an adverse deci-
sion must be commbnced within { Ultf
f rom the date of  th is  not ice.

rep l y ,  z

Enc . HEARING OEFICER

Law Bureau

AD- t .  12 (8173>



STATE OF NEW YORK

STATE TA)( COMMISSION

In the lvlatter of the Petition

of

CLIF'FORD IIEINZERLING

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for  the Years 1963 and 1964.

DECISION

Petit ioner, Cli f ford Heinzerl ing, 11 Straight Lane, Levittowlx,

New York 11756, has f i led a petit ion for redetermination of

deficiency or for refund of unincorporated business tax under

Ar t ic le  23 of  the Tax Law for  the years 1963 and 1964.  (F i le

No.  2625378L) .

A formal hearing was held before Paul B. Coburn, Hearing

Officer, dt the off ices of the State Tax Commission, lrr 'ro World

Trade Center ,  New York,  New Yorkr  on Ju ly  21,  1975,  dt  3245 P.14.

Petitioner appeared pro se. The Income Tax Bureau appeared by

Saul  Heckelman,  Esq.  (James A.  Scot t ,  Esg.  o f  counsel )
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ISSUE

-  Did pet i t ioner ,  Cl i f ford Heinzer l ing 's  act iv i t ies dur ing

the years 1963 and 1964 as an industrial designer con-+itute the

practice of a profession?

FIIIDINGS OF FACT

t.  Pet i t ioner ,  Cl i f ford Heinzer l ing,  and h is  wi fe  f i led

New York State income tax residenL returns for the years 1963

and 1964. He did not f i le New York State unincorporated business

tax returns for said years.

2. On August 15, L966, the Income Tax Bureau issued a

Statement of Audit Changes against petit ioner, Cli f ford Heinzerl ing,

and his wife imposing unincorporated business tax upon the income

received by him from his activit ies as an industrial designer

during the years 1963 and 1964. In accordance with the aforesaid

Statement of Audit Changes it  issued a Notice of Deficiency in the

sum o f  $752 .6 I .

3. The Income Tax Bureau conceded at the formal hearing that

pet i t ioner ,  Cl i f ford l le inzer l ing 's  wi fe ,  Barbara W. Heinzer l ing,

was not subject to the unincorporated business tax for Lhe years

1963 and 1964.
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4.  Dur ing the years 1963 and 1964,  pet i t ioner ,  Cl i f ford

Heinzer l ing,  des igned conta iners,  car tons,  boxes,  bot t les,  decanters,

cosmet ic  d ispensers and g i f t  un i ts .  He sPeci f ied shapes,  s izes,

colors, volumes and kinds of materials to be used. He was retained

by his cl ients on a fee basis for each assignment. His cl ients

included American Can Compdnlr Hazel Bishop Cosmetics, Seagrams

and Avon Cosmetics. He has been engaged in this type of work since

1951_ .

5.  Pet i t ioner ,  Cl i f ford Heinzer l ing,  a t tended Bucknel l

University as an undergraduate for two years. He took courses in

business administration and art. He attended Princeton University

and Northwestern University while in the miLitary. He attended

Hofstra University for six months upon leaving the mil i tary, He has

not received any academic degrees. He has not taught in any schools.

He has not published any books or art icles. He does not belong to

any profess ional  soc iet ies.

6.  pet i t ioner ,  Cl i f ford Heinzer l ing 's  income as an industr ia l

designer during the years 1963 and 1964 was derived solely from

personal services rendered. Capital was not a material income

producing factor.
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CONCLUSIONS OF I,AW

A. That  the act iv i t ies of  pet i t ioner ,  Cl i f ford Heinzer l ing,

an industrial designer during the years 1963 and 1964 constituted

practice of a profession exempt from the unincorporated business

in accordance with the meaning and intent of section 703 (c) of

Tax Law.  Teague v.  G4:eyes,  L94L,  26L App'  Div .  652,  27 N.Y.S.

762  a f f i rmed  287  N .Y .  549 ,  38  N .E .  2d ,222 ;  A rq i r o  V .  Ga l lman ,  L975 '

A .D .  2d  397 ,  363  N .Y .S .  2d  30 .

B.  That  the pet i t ion of  Cl i f ford

the Notice of Deficiency issued August

DATED: A1bany, New York
Decem-ber 29, 1975

Heinzerl ing

15 ,  L966 ,  i s

is granted and

cancelled.

1,11,^U^ tC*"*
COMMISSIONER

COMMISSIONER

STATE TAX COMMISSION


