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STATE OF NEI{ YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

JOHN L. IIART

For a Redetermlnat lon of a Def ic iency or
a Refund of Unincorporated Business
Taxes under Art icledsf 23
Tax Law for the Year{s} 1965.

of the

AFFIDAVIT OF MAILING
OF NOTICE OF DECISI,ON
BY (CERTIFIED) MAIL

State of New York
County of Albany

JAITET lllACK , betng duly sworn, deposes and says that

she is an employee of the Depa.rtmenE of Taxation and Flnance, over 18 years of

age, and that on thel6th day of December ,  Lns, she served the wlthln

N o t i c e o f D e c 1 s i o n f f i ) b y ( c e r t 1 f 1 e d ) m a i 1 u p o n i I o h n I , . H a r t ,

@the petltloner in the wlthtn

proceedlng, bY encloslng a true copy thereof ln a gecurely sealed PoatPald

wrapper addressed as folLow" r  
Mr. John L. Hart
609 Bassett  Avenue
Endicott, New York

and by depoeltlng same enclosed tn a postpald properly addressed wtapper Ln a.

(post of f ice or off ic lal  deposltory) under the exclugive care and cuetody of

the Unlted States Post Off lce Department wlthin the State of New York.

That deponent further says that the said addressee ls the Ef|OEnE&!ilqnf

16Q( petltioner heretn and tha.t the address set forth on sald ltra.PPer ls the ta.gt

known addrese of the @pett t loner.  '

Sworn to before me thls

I6th da.y o,f December

AD-1 .30  (L174)

,  L975 .



STATE OF NEIil YORK
STATE TA:( COMI.IISSION

In the Matter of the Pett t lon

o f

JOHN L. HART

For a Redeterminat lon of a Def ic iency or
a Refund of Unincorporated Business

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes under Art icle*qi 23
Tax Law for the Year*P) 1965,

of the

State of New York
County of Albany

JA\IET MACK , being duly sworn, deposes and says Ehat

she is an empLoyee of the Department of Taxation and Ftnancer over 18 years of

age, and that on the 16th day of December , L97 $ , she aerved the wlthln

N o t i c e o f D e c i s i o n M ) b y ( c e r t i f 1 e d ) m a i 1 u p o n i I o s e p h L . N e s t o r , E s q .

, (representatlve of) the petltloner in the withln

proceedlng, by encloslng a true copy thereof ln a securely sealed postpald

wrapper addressed as foLlows: i loseph Ir .  Nestor,  Esq.
Nestor,  Nestor,  Totol is & Shamulka
14 Washington Avenue

and by depostins same "r,"ro""tsSi3"f'EtoIfynY3n%StitJo?9""r"a 
wrapper tn a

(post of f lce or off ic ial  deposltory) under the exclusive care and custody of

the Untted States Post Offlce Dep-artment withln the State of New York.

That deponent further says that the sald a.ddressee is the (repreaentetLve

of) petttioner hereln and tha.t the address Bet forth on sald ltraPPcr 1g the laet

known addrese of the (repreeentattve of the) Petltloner.

Sworn

16rh

to before me thls

day o.f December

AD-1 .30  (L174)

, Lg'75.



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

BUILDING 9,  ROOM IO7
STATE CAIV'PUS

ALBANY, N.Y, I2?ZI

A R E A  C O O E  5 I 8

DtrlEDl Albany, New York
D.c.nbor 16, 1975

fr, rloftn L. Errt
601 llrrrtt lv.nn
hdlcottr lrrr lort

DGrr tlr, Etrtr
Please take notice of the DrcIAIC
of the State Tax Commission enclosed herewith.

Pf-ease take further notj-ce that pursuant to
sFction (,/) 772 of the Tax Law, any
pfoceeding in court to review an adverse deci-
si-on must be commenced within 4 nOn$rr
fhom the date of  th is  not ice.

A{rV inquir ies concerning the computation of tax
dire or refund al lowed in accordance with this
dpcision or concerning any other matter relative
hbreto may be addressed to the undersigned

for

s tA lE  TAX COMMrSt ro l l

xea{rrc  urr r

P A U L  G R E E N B E R G

S€CREIARY TO
c 0 M M t s s t 0 N

AOORESS YOUR REPLY

M R .  W R I G H T

M R .  C O B U R N

I i i IR .  LEISNER

(st8l frHi
157-llto

!K[e4w4
Enc .

cc :  Pe t i t i one r '
Law Bureau

HEARING OFFICER

s Representat ive

AD- 1. 1_2 (8 /7 3)



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JOIIN L. HART

for  Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated
Bns iness  Taxes  under  A r t i c l e  23  o f
the Tax Law for the Year 1965.

DECISION

Pet i t ioner ,  John L.  Har t ,  609 Basset t  Avenue,  Endicot t ,  New

York pet i t ioned for  a  redeterminat ion of  def ic ienc ies in  un incorporated

business taxes under  Ar t ic le  23 of  the Tax Law for  the year  1965.

A formal  hear ing was hel -d at  the of f ices of  the State Tax

Commiss ion,  fu i ld ing #9,  State Campus,  Albanyr  New York,  on May L4,

L975, before L. Robert Leisner, Hearing Off icer. l l tre taxpayer was

represented by Nestor ,  Nestor ,  Toto l is  a  Shamu1ka,  appear ing by

Joseph L. Nestor, Esg., and the Income Tax Bureau was represented

by SanI-  Heckelman,  Esq. ,  appear ing by Alexander  Weiss,  Esq.  o f

counsel .

rssnE

The issue in  th is  case

product ion of  car toon ar t

income derived from the

a commercial advert ising

is whether

work, under
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contract ,  is  taxable as unincorporated business income under

Ar t ic le  23 of  the Tax Law.

FTNDINGS OF FACT

1.  Pet i t ioner ,  John L.  Har t ,  t imely  f i led a New York State

income tax return for  the year  1965.  He f i led no unineorporated

business tax return for  the sa id year .

2.  A Not ice of  Determinat ion of  def ic ienc ies in  un incorporated

business taxes for  the year  1965 was issued on May 26,  L969,

against  the taxpayer  under  F- i1e No.  46O235L7.

3.  the taxpayer  pet i t ioned for  redeterminat ion of  the def ic ienc ies.

4. Petit ioner, John L. Hart, has for the l-ast twenty-one

years,  engaged in  the profess ion of  creat ive enter ta inment  and

commentary embraced by the terminology commonly characterized

as that of cartooning. He is the creator and owner of two prominent

car toon st r ips.  Nat ional  recogni t ion of  h is  profess ional  s tanding

developed wi th  the publ icat ion,  on a nat ional ly  syndicated basis ,

of  h is  comic s t r ip  "B.C.  "  in  1958,  which s t r ip  sought  to  t ransmi t

humor and reflective commentary through the interrelationships

among a prehis tor ica l ly  s i tuated group of  cave people.  Cont inued

success fo l lowed wi th  the appearance of  pet i t ioner 's  comic s t r ip

"Wizard of  fd" ,  a lso on a nat ional ly  syndicated basis ,  in  November

o f  L964 .
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5,  As a resul t  o f  the nat ional  acceptance and prominence

of  "8.C." ,  pet i t ioner  was approached by the Dr .  pepper  Company

of Dal- l-as, Texas in 196I. Dr. Pepper Company produced syrup and

concentrate for production of non-alcoholic carbonated beverages

and was interested in the creation of caveman characters and

af f i l - ia ted prehis tor ic  representat ions for  the purpose of  developing

easi ly  ident i f iab le symbols which would ass is t  i t  in  market ing i ts

products. A contract was executed between Dr. pepper Company and

pet i t ioner  in  September of  1961,  and pet i t ioner  agreed to create

caveman characters and prehistoric representations which would

be original, novel and aceeptable for copyright by Dr. pepper

Company, but would not infr inge on the rights of the New York

Herald Tr ibune Syndicate,  which held the l icense f rom pet i t ioner

to use the " I } .C,  "  comic s t r ip  and characters theref rom.

6. The lg6L contract provided options for renewal to Dr. Pepper

Company, and one such renewal was exercised in L964, whereupon a

new commercial cartooning contract was drafted and executed in

,Ju ly ,  L964.  This  contract  covered taxable year  1965 in  terms of

fees received by pet i t ioner .  By the terms of  th is  contract ,

pet i t ioner  was to  receive fees for  h is  serv ices as an ar t is t  to
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be rendered in the continued creation of the caveman characters,

and for  h is  creat ion of  comic s t r ips for  use in  var ious forms of

commercial advert is ing media.

7. Petit ioner eontends that cartoon art work produced under

said commercial advert ising contract is exempt from unincorporated

business tax,  s ince such work is  o f  the same character  as car toon

ar t  done by pet i t ioner  in  h is  profess ional  capaci ty .

B.  Pet i t ioner  fur ther  contends that  to  levy unincorporated

business tax on income derived from the cartoon art work in question

would not  be wi th in  the sp i r i t  o f  sect ion 7O3 of  the Tax Law,  s ince

the unincorporated business income tax was put into law to equal- ize

the tax consequences between those people carrying on a business

individually or in some other entity other than corporate and the

business conducted through a corporat ion,  and under  26 U.S.Cu.

sec.  541 et .  s€9.r  he is  e f fect ive ly  prohib i ted f rom incorporat ing.

Pet i t ioner  fur ther  s tates that  under  26 u.S.C.  s€co 541 et . .a19[r - ,

i f  incorporated he would be subject to personal holding company

income consequences. Under the United States Tax Law, the penalt ies

that the petit ioner would incur by incorporating would be both

substantial and so prohibit ive that even though there appears to

be no corresponding penalt ies in terms of high tax rates in New
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York,  the pet i t ioner  is ,  e f fect ive ly  and pract ica l ly  speaking,

barred from incorporating with any tax consequences that would

be rat ional  and reasonable-

CONCLUSIONS OF I,AW

A. Pet i t ioner 's  income der ived f rom the product ion of  car toon

ar t  work,  under  a commerc ia l  adver t is ing contract  wi th  the Dr .

Pepper Company, is taxable as unincorporated business income

under Art icre 23 of the Tax Law which makes no al- lowance for

personal holding company legislat ion. TLre Tax Conunission recognizes

the  pe t i t i one r ' s  s ta tus  as  a  p ro fess iona l  a r t i s t i  however ,  ac t i v i t y

which consis ts  of  execut ing drawings or  i l lus t rat ions f r r  commerc ia l

adver t is ing purposes is  not  a  profess ional  act iv i ty  s lnce i t  deals

w i th  the  conduc t  o f  bus iness  i t se l f  .  Tax  r .aw  sec .  zo3  ( c ) ,  Reg .

sec .  203 .11  (b )  ( 1 )  .

B .  The  pe t i t i on  i s  den ied

in unincorporated business tax

DATED: Albany, New york

December L6, L975

and the determinat ion of  the def ic iency

i s  sus ta ined .

STATE TAX COMMISSION

PRESIDENT

COMMISSIONER


