
STATE OF NBI{ YORK
STATE [N( COI,IMISSION

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL:

For a Redetermlnat lon of a Def ictency or
a Refund of Unincorporated Business :
Taxes under Article:(gJ 23 of the
Tax Law for the Year(s) 1963 and 1964.:

State of New York
County of Albany

JA\IET I"IACK , betng duly sworn, deposes and says that

she is an employee of the Department of Ta.xation and Finance, over 18 yeare of

age, and that on the22nd day of December ,  Lg 75, she served the wlthln

Notice of Decision {**flBf<ggtt**I6en) by (certlfted) mall uponOscar Gruss & Son,

6r*noeg*rhF{x*:o6}xthe Petitloner in the wlthln

proceedlng, by encloslng a true copy thereof in a eecurely sealed PostPald

l trapPer addressed ae folLows: Oscar Gruss & Son
80 Pine Street
New York, New York

and by depoeltlng same encloeed ln a postpald properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exclusive care and cuetody of

the Unlted States Post Off lce Department nl thln the State of New York.

That deponent further says that the sald addressee le the (xnosnlsOtu

af) petltLoner herein and that the address set forth on sal.d wraPPer ls the la.et

known address of the 6fEtllOSejlft*Se*>O&*hnil< Petttloner.

Sworn to before me thls

22nd. da.y o.f December , Ltl5.

In the Ma.tter of the Petttlon

o f

OSCAR GRUSS & SON

AD-1 .30  (L |74 )
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STATE OF NEW YORK
STATE TN( CO!,IMISSION

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL:

For a Redetermlnat lon of a Def ic lency or
a Refund of Unincorporated Business :
Taxes under Articler(r) 23 of the
Tax Law for the Year(s) 1963 and 1964.:

State of New York
County of Albany

JAT{ET }IIACK , being duly sworn, depoaes and says that

she is an empLoyee of the Department of Ta.xation and Ftnancer over 18 years of

age, and that on the22nd day of December , 19 75, she eerved the wlthln

Notice of Decision (g11,39skg$*11f,ddgS) by (certifled) mall upon Jack Wong, CPA

(representattve of)  the pet l t loner in the wlthtn

proceeding, by enclosing a true copy thereof in a eecurely eealed postpald

wrapper addressed as foLl.ows: Jack Wong, CPA
Oppenheim, APPel, Dixon & Co

One New York PLaza

and by depoetrlns same encrogeaNfr{f"Y8&to"Ifsryf"lhrt%9944"""a wrapper ln a

(post of f ice or off ic ial  deposttory) under the exctusive care and cuetody of

the Unlted States Post Off lce Department within the State of New York.

That deponent further aays that the said addressee ie the (rePreeentattve

of) petltioner hereln and that the address set forth on satd wraPPer le the la.st

known addrese of the (repreeentatlve of the) petltloner.

In the Mat,ter of the Pettt lon

o f

OSCAR GRUSS & SON

Sworn

22nd.

to

day

before me thle

of December

AD-1 .30  (L174)

, L975.



STATE TAX COMMISSION
.TAMES H.  TULLY,  JR. ,
MILTON KOERNER

DEPARTME;3i to*,o* i*o F'NAN.E

BUILDING 9,  ROOM IO7
STATE CAMPUS

pRESIDSIT ALBANY, N,Y, 12?21

S l A I t  f A f  c t r u '  5 i  i (

H E A R I N e  U f i r  t

P A U L  G R E E N A E R O

SSCREIARY TO
coMur9l lo l l

AOORESS YOUR REPLY TO

M R .  W R I G H T
M R .  C O B U R N
I I IF .  LE ISNER

oro rC
atfirillO

A R E A  C O O E  5 r 8

Orcrr erurr r lr
lO tlr lgrrt
re lErto H rlrr
€-clnr

Please take notice of the ffilll(;
of the State Tax Commission enclosed herer,vith.

P1ease take- f,]rrther notice that pursuant to
section (dt ?lt of tha Tax Law, any
proceeding in court to revier,r a^n advgrse deci-
iion must be commenced within I ntlf
from the date of t i : is notice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with thi 's
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proPer Party for
reply.

Enc .

cc s Pet i t ioner '
Law Bureau

G OFFICER

*[Dr Aibany, tremr York
ro*r llr l'lr

s Representative

l"

AD-1 .12  (8173)



STATE OF NEII YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

OSCAR GRUSS & SON DECISTON

fo r  a  Redeterminat ion  o f  a  Def ic iency  :
o r  fo r  Refund o f  Un incorpora ted  Bus iness
Taxes  under  Ar t i c le  23  o f  the  Tax  Law :
fo r  the  Years  1963 and 1964.

Oscar  Gruss  & Son,  BO P ine  St rbe t r  Neur  York ,  New York ,  f i l ed  a  pe t i t ion

for  a  redeterminat ion  o f  a  de f ic iency  o f  un incorpora ted  bus iness  taxes  under

Ar t i c le  23  o f  the  Tax  Law fo r ,  the  years  1963 and 1964.

Sa id  de f ic iency  was asser ted  by  no t ice  issued on  June 24 ,  1968,  under

consents  f i x ing  the  l im i ta t ions  per iod  under  F i le  No.  1808 and is  in  the  amount

o f  $ 3  r ' / 0 4 . 3 9  p l u s  i n t e r e s t  o f  $ 7 1 3 . 6 8  f o r  a  t o t a l  o f  $ 4 r 4 1 8 . 0 7 .

A hear ing  was he ld  a t  the  o f f i ces  o f  the  Sta te  Tax  Comrn iss ion ,  Two f fo r ld

Trade Center ,  New York ,  New York ,  on  lv lay  2 I ,  1974,  be fore  N ige l  G.  Wr igh t ,

Hear ing  Of f i cer .  The taxpayer  was represented  by  Jack  Wong,  C.P.A.  o f  Oppenhe imt

Appe1,  D ixon & Co.e  and the  fncome Tax  Bureau was represented  by  SauI  Hecke l rnant

E s q . ,  ( S o l o m o n  S i e s ,  E s q .  o f  c o u n s e l ) .  T h e  S t a t e  T a x  C o m m i s s i o n  r e n d e r s  t h e

foJ- lowing  dec is ion  a f te r  due cons idera t ion  o f  sa id  record .

ISSUE

The nr imarv  fssqe in  th is  case is  whether  an  un incorpora tec l  bus iness  hav ing

no o f f i ce  w i thout  the  s ta te  i s  sub jec t  to  the  a l loca t ion  requ i , rements  o f  Sec t ion

7O7 o f  the  Tax  Law wi th  respec t  to  income or  losses  f rom o i l  leases  w i thout  the

s ta te .
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FINDINGS OF FACT

l ,  Pet i t ioner ,  dur ing the years 1963 and 1964,  was engaged in  the business

of  s tock brokerage which inc luded the purchase and saJe of  secur i t ies and investments

for  i ts  own account  and for  i ts  custorners.  The so le of f ice mainta ined by the

taxpayer was located in the State of New lt 'ork.

2.  Pet i t ioner  had made an inves tment  in  the  1963 exp lo ra t ion  program o f

Occidental  Petroleum Managernent Company and the Occidental  Petroleum Corporat ion.

3 .  The inves tment  in  i ssue has  been descr ibed as  a  jo in t  ven ture  t i t led

"1963 Occ identa l  Pet ro leum Exp lora t ion  Program" ,  in  wh ich  the  taxpayer  acqu i red

a "ca t r ied  in te res t  (economic  in te res t ) "  as  c lass i f ied  by  the  U.S.  Treasury .

Howevero pet i t ioner has not tendered any documents by which the Commission can

determine fo r  i t se l f  the  exac t  charac ter  o f  pe t i t ioner 's  in te res t  in  the  o i l

leases  here  in  i ssue and whethex  or  no t  a  io in t  ven ture  was invo lved.

4.  Dur ing the years 1963 and 1964,  the o i l  investment  losses in  issue amount

to $52r417,19 and $44)877.54 respect ive ly .

5.  The pet i t ioner  f i led returns for  un incorporated business tax for  the years

1963 and 1964,  This  repor ted a l l  income and loss as f rom New York sources and d id

not  a l locate income or  loss in  any way.  Necessar i lyo the o i l  investment  losses at

issue herein were deducted from income.

6.  The def ic iency not ice denies any deduct ion for  the losses f rom the o i l

leases.  I t  a lso makes other  ad justments to  income wtr ich are not  here in  issue,

CONCLUSIONS OF LAI.V

A.  T i t le  20,  Chapter  I I ,

the Of f ic ia l  Compi la t ion Codes,

Sec t i on  203 .3 ,  pa rag raph  (b ) ,

Rules and Requlat ions of  the

subparag raph  (3 ) ,  o f

State of New York
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prov ides  as  fo l lows:  "whether  the  par t i c ipants  jo in t l y  o r  as  a  un i t  se l l  serv ices

or joint ly se11 any property produced or extracted by the partnership or other

un incorpora ted  organ iza t ion .  For  exarnp le ,  i f  one  or  more  ind iv idua ls  as  "co-

owners" ,  e i ther  in  fee  or  under  a  lease,  under take  the  deve lopment  o f  "o iL

property" by agreeing to share in the costs and expenses of the development and

in  the  produc t ion  o f  the  o i l ,  the  resu l t ing  par tnersh ip  o r  jo in t  ven ture  w i l l  no t

be  deemed to  be  engaged in  the  conduct  o f  an  un incorpora ted  bus iness  as  an  en t i t y

i f  i t  is establ ished that the part ic ipants reserved the r ight separately to take

in  k ind  and to  d ispose o f  the i r  ind iv idua l  shares  o f  the  o i l  and  i f  i t  i s  shown

that  the  ind iv idua ls  o r  par t i c ipants  d id  no t  se I l  jo in t l y  o r  as  a  un i t  the  o i l

produced by the property.  fn such a case, the individual member or part ic ipant

in  the  opera t ion  o f  the  proper ty  w i l l  be  deemed to  be  engaged in  an  un incorpora ted

bus iness  w i th  respec t  to  h is  par t i c ipa t ion  in  the  qroup opera t ion  per ta in ing  to

the development of the property and the product ion of the oi l  and with respect

to  the  ind iv idua l  o r  separa te  sa les  o f  the  o i1  fo r  h is  own account .  I fo  in  the

example  g iven above,  the  par t i c ipants  d id  no t  have the  r igh t  to  take  the i r

ind iv idua l  shares  o f  the  o i l  o r  i f  a  jo in t  sa le  o f  the  o i l  had  been mader  the

ac t iv i t ies  o f  the  par tnersh lp  o r  jo in t  ven ture  wou ld  cons t i tu te  the  car ry ing  on

of  a  taxab le  bus iness  by  the  par tnersh ip  o r  ven ture  as  an  en t i t y . r '

B .  The record  is  bar ren  as  to  the  exac t  na ture  o f  these o i l  leases  and the

charac ter  o f  the  jo in t  ven ture .  The taxpayer  has  in  no  way sus ta ined the  burden

of  p roo f  to  show tha t  i t s  in te res t  in  o ther  than tha t  c learJ .y  taxab le  under

Sec t ion  203 .3  o f  t he  Requ la t i ons .

C.  There is  no d ispute that  the o i l  leases in  quest ion concern o i l  wel ls

w i thou t  New York  and  an  o i l  d r i l l i ng  ope ra t i on  i s  c lea r l y  a  p lace  o f  bus iness .
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D.  The de f ic iency  is  cor rec t  and

as  sha l l  be  computed under  Sec t ion  683 o f

DATED: Albany, l lew Yorl<

December  22 ,  L975

is  due together  w i th  such fu r ther  in te res t

the Tax Lav,r.

COI\4MISSIONER

n SIATE TAX COI,IMISSION
/ i
I ' t
I  / l ^  l n ,lWl /  -
y  h  n r ^ t n r r hPRESIDENT

COMIVIISSIONER


