
In the Matter of the Pet i t lon

o f
FnNESf GOTTLIEB, ER$EST ASH and JOHN W.
Indivldually a.nd as copartnens d/b/u the
and style of ERIIEST G0TTLIEB & CO.

..S,TATE OF 
.NEW 

YORK
STAhE. tRX COMTTSSION

For a Redeterminat ion of a Def ic iency or
a Refund of Uninconponatod Busl.ness
Taxes under Art ic le &) 4 of the
Tax Law for the regpm( perl.od

:

REM)OM,
finm name

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Feoember .  1 , ' t 966  l ' t h r "nngh  AFn t I  30 ,  L967 .

Sta te  o f  New York
County of Albany

JA$E? l[0.CK , being duly sworn, deposes and says Ehat

she is an employee of the Department of Ta.xat, ion and Finance, over 18 years of

age, and that on the 22nd day of Decemben ,  Lg75, she served the within

N o t i c e o f D e c i s i o n f f i b y ( c e r t i f i e d ) m a i 1 . u p o n E n N E s T G o T f L r E B & c o .

ffi the petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vr rapper  addressed as  fo l lows:  ErneSt  GOt t l leb  & Co.
c/o Ernest Gottl ieb
875 Pank Avenue
New Yonk, New Yonk

and by deposit ing same encLosed in a postpaid properly addressed wrapper in a.

(post of f ice or off ic iaL depository) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

Tha.t deponent further sa.ys that the said addressee is the XXtffi:XIilWn*

dHf pet i t ioner herein and that the address set forth on said l f , rapPer is the last

known address of the )Ctt6gFruWltrtttilg0(Xng0 petitloner.

Sworn to before me this

22nd day of Decemben

AD- 1.  30 (L174)

,  L975



STATE OF NEV'I YORK
STATE T'A)I COT,IMISSION

In the I ' lat ter of  the Pet i t ion
:

o f
ERNEST C0TTLIEB, ERNEST ASH and J0Ifl$ W. R$IDQM, AFFIDAVIT oF I"IAILING
IndLvLdually and as copartnens d/b/u the firrn name oF NoTIcE oF DECISION
ANd STYIE Of ERNEST GOTTLIEB & CO. : BY (CERTIFIED) MAIL

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of UnLncorpoPated BusLness :
Taxes  under  Ar t i c le  (D 23  o f  the
Tax Law for the ffiXlG$ Period :
December L.  1965 throush Apr l . l  ?0.  L967.

Sta te  o f  New York
County of Albany

JANET MACK ,  being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 22nd day ofDecember. ,  L975, she served the wiLhin

N o t i c e o f D e c i s i o n f f i b y ( c e r t i f i e d ) m a i 1 u p o n c 0 R N E L I u s D .

MURRAY, ESQ. (representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

r^rrapper addressed as fo110ws: cOnnel ius D. Murnay, Esq.
0 t0onne l l  and Anonowi tz ,  P .C.
1 0 0  S t a t e  S t n e e t
Albany, New York I22O7

and by deposit ing same enclosed in a 
-postpaid 

properLy addressed wrapper in a

(post of f ice or off ic ia. l -  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said a.ddressee is the (representat lve

of) pet i t ioner herein and that the address set forth on said wraPPer is the Last

known address of the (representa.t ive of the) pet i t ioner.

Sworn to before me this

AD-1 .30  ( I / 74 )

, Le75.



.sTATE

DEPARTMENT OF
OF NEW YORK

TN(ATION AND FINANCE
r l

i . ,. :,mq
.' ,i STATE TAX COMMISSION

JAITIES H. TULLY, .TR.

MITTON KOERNER

"'!T+X?i'"Xi,HloJ
PRESIDEM 

ALBANY' N,Y, tz?Z'

SEmt firtll* t 6rui

A R E A  C O O €  5 t 0

ru1pl A1banv.
DTdtp

New. York

&r t9l!9

;

ilffiil
encl,osed herewithi

c/o Dril lottLlS
t?E hrr lror
t il fitltf frr fon[

infrlnnr
Please take notice of the
of ttre State Tax Commissi^on

P1ease take further notice that pursuant, to
Sectiofis) Wt of the,Tax Law, any
proceeding in court to revier,v an adverse deci-
sion must be commenced withif nnf
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund all-owed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the
These wil l  be referred to the'

rs igned.
r ty for

reply.

f , S ,

Enc.

ce :  Pe t i t i one r '
Law Bureau

oilm
oEFICER

ITATE tAt  COUUTSgTOn

HtAi l f i0  uf{ r t
? .  .  t .

(
JPAUI., GREENBERG

. rgcnlT^iv r0
cduurtrtol

ADDRESS YOUF REPLY TO
iMr.  wr ight
j Mr. Lreisner
i l4r. ' coburn

ftsral 4s7- 3s5o

$

AD-1 .12  (8 /73 )
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STATE OF NEW YORK

STATE TAX COMMISS]ON

In  the  Mat te r  o f  the  Pet i t ion  :

o f

ERNEST GOTTLIEB, ERNEST ASH aNd JOHN W. :
RENDOI,{,  Individual}y and as copartners
, / ,  /

d/b/u the f i rm name and style of:  :

ERNEST COTTLIEB & CO. : DECISION

for  a  Redeterminat ion  o f  a  Def ic iency  or  :
fo r  Refund o f  Un incorpora ted  Bus iness  Tax
under Art ic le 23 of the Tax Laur for the :
Per iod  December  I ,  1966 th rough Apr i l  30 ,
1 9 6 7 .  :

Ernes t  Got t l ieb ,  Ernes t  Ash and John W,  Rendom,  ind iv idua l l y  and as  copar tners

a /b /u  the  f i rm name and s ty le  o f  Ernes t  Got t l ieb  & Co. ,  f i l ed  a  pe t i t ion  under

sec t ions  722 and 689 o f  the  Tax  Law fo r  a  re fund o f  $81055.90  o f  un incorpora ted

bus iness  taxes  and in te res t  pa id  on  December  31 ,  1969,  pursuant  to  a  de f ic iency

not ice  fo r  tha t  amount  fo r  un incorpora ted  bus iness  taxes  and in te res t  under  Ar t i c le

23 o f  the  Tax  Law fo r  the  per iod  December  1 . ,  1966 th rough Apr i l  30 '  1967.

A hear ing  was he ld  on  ldarch  2Oo 1973,  a t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion t

Bu i ld ing  #9 ,  S ta te  Of f i ce  Bu i td ing ,  Campus,  A lbany ,  New York ,  be fore  N ige l  G,  Wr igh t ,

Hear ing  Of f i cer .  The pe t i t ioner  was represented  by  Corne l ius  D,  l , i l u r ray ,  Esq. ,  o f

O 'Conne l l  &  Aronour i tz .  The Income Tax  Bureau was represented  by  SauI  Hecke lman,  Esq. t

appear ing  by  Franc is  X .  Boy1an,  Esq.  The record  o f  sa id  hear ing  has  been du ly

examined and cons idered.



o r

ISSUE

The issue in  th is  case is  whether  the  proceeds o f  the  sa le  o f  a  membersh ip

on the  New York  S ta te  Exc t iange are  to  be  cons ide .ned the  income o f  a  par tnersh ip

fn r  n r r rnncac  ̂ i  the  un incorpora ted  buSjness  tax  ra ther  than t t re  income on ly  Of  a

s ing le  par tner  when the  sa le  oF the  membersh ip  was rnade by  the  ind iv idua l  par tner

a f t e r  t h e  d i s s o l u t i o n  o f  t h e  p a r t n e r s h i p .

i:II,IDINGS OF FACT

1. .  Hrnes t  Got t l ieb  & Co.  o i  6 I  Sroadvray ,  New' : 'o rk  C i ty ,  was  fo r rned by  an

A o r e e m e n f  r l a t c d  l r l n r r p m h e r  l l O -  I  o 5 0 -  t o  c i o  h r r s :  n e s s  a s  a  s e c u r i  t i e s  b r o k e r  a n d

dea ler .  I t  d isso lved e f  fec t i ve  Decer :nber  31 .  1966.

2 .  E r n e s t .  G o t t l i e b o  j n d i v i d u a l l y ,  h a d  p u r c h a s e d  a  m e m b e r s h i p  ( " s e a t " )  o n

the  Nevu York  S tock  Exchange on  November  30 ,  1950.  de tween tha t  da te  and

December  31 ,  1966,  he  r ruas  the  pr inc ipa t  par tner  in  the  f i rm o : !  Ernes t  Got t l ieb  &

( -^  i ) " - : ^^  - ' , ^ f ,  t ime and pursuant  to  the  par tnersh i .p  agreement ,  the  seat  wasv v .  v U l  I l l V  r ( r \ / l l

used by  the  f i rm and the  comrn iss ion  income genera ted  by  the  seat  was  cons idered

f i rm income and the  f i rm pa id  tax  thereon.  In  1967,  pe t i t ioner  d id  no t  use  the

seat  fo r  any  purpose r ,vha tever ,  e i ther  io r  the  par tnersh ip  o r  h imse l f .  Pe t i t ioner

so ld  tha t  sea t  on  February  16 ,  1967,  rea- I i z ing  a  subs tan t ia l  ga in  thereon.  Sa id

ga in  was dec la red  on  h is  Federa l  income tax  re tu rn  and l lew York  persona l  income

t a x  r e t u r n .  T h e  a m o u n t  o f  s a i d  g a i n  i - s  n o t  i n  C i s p u t e .

3 .  T h e  p a r t n e r s h i p  i i l e d  a  s h o r t  p e r i o d  r e - t u r n ; i o r  b o t h  F e d e r a l  a n d  S t a t e

p u r p o s e s  t o r  t h e  p e r i r : d  D e c e m b e r  1 ,  1 9 6 6  t o  A p r i l  3 0 ,  1 9 6 7 t  b u t  d j d  n o t  i n c l u d e

t h e  g a i n  r e a l i z e d  o n  t h e  s a l e  o f  t h e  s t o c k  e x c h a n g e  s e a t .
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4.  A l though i t  i s  asser ted  in  the  record  tha t  the  par tnersh ip  d isso lved

as  o f  December  30 ,  1966,  the  par tnersh ip  re tu rn  c la ims char i tab le  deduct ions

- ^ - J ^  ̂ ^  1 ^ f , ^  - ^  J a n u a r y  2 0 ,  1 9 6 7 .l l r d \ l g  d 5  l - d L E  d 5

5.  On l lovember  D,  196?, ,  the  Income l 'ax  Bureau j -ssued a  Sta tement  o f

l \ud i t  Changes aga i -ns t  the  par tnersh ip  based upon the  unrepor ted  ga in  f rom the

sa le  o f  the  seat .  The tax  was pa id  and taxpayer  t ime ly  f i led  a  demand fo r

r e f u n d  w h i c h  v i a s  r e j e c t e d  a n d  p e t i t i o n e r  t i m e l y  { i l e d  a  p e t i t i o n  f o r  a  h e a r i n g

o n  l l a y  I ,  I 9 7 I .

6 .  Ernes t  Got t l ieb ,  Ernes t  Ash and John i ' J .  I lendom,  respec t ive ly r  had

shares  in  the  par tnersh ip  as  fo l lows:  o '  p ro t i t . s ,  60%,  3O/ ,  and LO2 'J ;  o f  losses

and o f  the  cap i ta l  account ,  66  2 /32 , ,  33  I /3?6 and none.  on ly  Got t l ieb  and Ash

had cont r ibu ted  cap i ta l  to  the  f j - rm.  They  were  pa icJ  in te res t  o  f  5% on t i re i r

con t r ibu t i .on .  T l - re  na tu : :e  o f  asse ts  cont r ibu l .ed  does  no t  appear  in  the  record .

R e n d o m  v / a s  g u a r a n t e e d  a  s m a l l  s a l a r y  b e f o r e  a n y  d i v i s i o n  o i  p r o f j t s .

7 .  T h e  p a r t n e r s h i p  a g r e e m e n t  p r o v i d e c j  t h a t  C o t t l i e b  " s p e c i l j c a l l y  a g r e e d

t o  c o n t r i b u t e  a n d  d o e s  c o n t r j - b u t e  t o  t h e  p a r t n e r s h i p .  .  . t h e  u s e  o f  h i s

rnembersh lp  on  the  Nevr  Yor l r  S toc l :  Exchangc v r i thou b  charge re ta in i  ng  ownersh ip

t h e r e o f  .  .  .  ( U " ;  l u r t h e l  s S r e c i  , i c a l l y  a o r e e s  t l r a t  ] r e  r v i l 1  n o t  d i s p o s e  o f  t h e

m e m b e r s h i p  d u r i n g  t h e  t e r m  c i  t h e  p a r t n e r s h i p  a n ' t  t l , e t ,  i n s o r a r  a s  f i r a y  b e  n e c e s s a r y

i ' c r  t h e  p r o t e c t i o n  o l ' c i e d i l - o r s  o ' t h e  s a i d  p a r t n e r s h i . p  .  .  .  a n d  s u b j e c t  t o

the  Const i tu t jon  and Ru les  o f  t i re  Nevr  York  S toc l<  Exchange,  the  proceeds o f  the

s a l e  o f  h i s  m e m b e r s h i p  s h a l l  b e  a n  a s s e t  o f  t h e  s a i c  p a r t n e r s h i p .  .  . "  I t

fu r ther  p rov ided tha t  the  pa : : tners t r ip  rvou lC pay  the  membersh ip  dues  as  a  bus iness

e x p e n s e .  l h  j  s  p r o . r i s ; i o n  m e t  t h e  r e q u i r e r n e n ' t s  o f  s e c t i o n  3 I 4 . 2 O  o  i  t h e  R u l e s  o f

the  l , lev r  ) jo r :k  S tock  Exchango r . r  i  y l f t1  ch  pe t i t ione ] : ,  o f  cor : rse .  vJas  a  rnember .
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giticluslolis ot] LAI'I

A. H seat on a stock exch; lnge con' l , r ' - ' i .kruteci  uncjer the a.bor, 'e condit ions

t c  a  b u s i n e s s  a s  a  s t o c k  b r o k e r a g e  a n d  C e a l e r  j - s  a  p a r t n e i s h i p  a s s e t .

Fro i  r l  r r r  :n r l  f -n  dec is iOn o f  S ta te  TaX COrnro iSSiOn,  DeCer i rber  1 ,  1972;/  e ' r v  v v .  r

C r a r r ^ r . . '  r n r l  Q n r , e  . l a e  i  c i  n n  n  I  q + , a t e  
T a X  C O n f m i S S i O n ,  J U n e  1 9 ,  I 9 ' 1 2 .

B .  . ' i  b t r s i n e s s  c o n t i n u e s  u n t i l  i t s  a s s e t s  a r e  l i . q u i d a t e d  o r ,  a t  1 e a s t ,

conver te i  to  anot t re r  use  such as  inves tment .  Tax  Law g703(a) .  See a lso

P e g l l e  e x  r e l  l { a r o l d  ; , .  U o n e  v .  C r a v e s  e t  a l  ,  2 5 1  ̂ p p .  D i v .  9 I g  ( 3 r d  D e p t . ,

-  . ^ ^ ^ \
J u n e  I  i ' r i , ,  .

( : .  The seat  on  the  s tock  exchange he : :e  cons idered was an  asset  o f  the

par tnersh ip  anc i  the  ga in  on  i t s  sa le  i s  inc fuOjb te  . l .n  j . t s  income fo r  un incorpora ted

b u s i n e s s  t a x  p u l ' p o s c s  f c r  t . h e  y e a r  i  n  q u e s t - i . o n .

D.  i \ io rec . re r ,  the  pe l . i t ioner  has  no t  born  the  burden o  i  p rov ing  tha t  i t

te rmina teq i  p r io r  to  thc  . la tc  o  i  the  sa , l  e ,  ' ' t s  o r , , 'n  re tu rn  shor ,v ing  o therw ise .

E.  The pe t i - t ion  fo r  re fund is  den i_ed.

DATED: Albany, I ierv York

Decemben 22, L9T5

\

V\^"!fi" Y**-
miflv{ISSIONER


