
STATE OF NET,I YORK
STATE TAx COMMISSION

I n  t he  MaEte r  o f  t he  Pe t i t i on

o f

HAROLD W. GORDON

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business
Taxes under Art ic le (a) 23 of the
Tax Law for the Year(s) 1966 and L967 j

State of  New York
County of  Albany

JANET MACK ,  being duly sworn, deposes and says Ehat

she is an employee of the DeparLment of Ta.xat ion and Finance, over 18 years of

age, and that on the 2gthday of i lanuary ,  L9 75, she served the within

Notice of Decision {occftsfiem:ieor!:ax} by (certif ied) maiL upon HAROLD Uf. GORDON

d1g6grfd6g.tlg.s& the petitioner in the within

proceeding, by enclosing a true copy thereof in a. securely sealed postpa. id

rdrapper addressed as fol- l -ows: Mr. Haro1d W. Gordon
240 East  79 th  S t ree t

Ner^r York, New York l-0021 
t

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic iaL depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that, the said addressee is the CrcOoc**xtaCfu:c

crf)  pet i t ioner herein and that the address set forth on said l t ra.pPer is the last

known address of the 6ryesxetoirrx:lr6<*kci petitioner.

AFFIDAVIT OF I.,IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAII

I

Sworn to before me th is

29th day of ilanuary , 1975.
7 t n , f \
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t l '-, '. ".- / -' / i i ,r ,.. (t.,1
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STATE OF NEI,I YORK
STATE TAx COMMISSION

In the Matter of the Pet i t lon

o f

IIAROLD W. GORDON
:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business:
Taxes  under  Ar t i c le  ( r )  23 of  the
Tax Law fo r  the  Year (s )  1966 and L967 i

Sta te  o f  New York
County of Albany

JANET MACK , being duly sworn, deposes and says Ehat

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age,  and tha t  on  the  29 th  day  o f  January  ,  L975,  she served the  w i th in

Notice of Decision 6sx>Oef*giiod*d by (certified) maiL uPon ALIAN ASH, C.P.A.

(representat ive of)  the pet i t ioner in the within

proceedinB, by enclosing a true copy Ehereof in a securely sealed postpaid

\ r rapper  addressed as  fo l lows:  A l lan  Ash,  C.P.A.
L22 East 42nd Street
New York, New York 100L7

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic iaL deposltory) under the exclusive care and custody of

the United StaLes Post Off ice Department within the State of New York.

That deponent further says that the sa. id addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said wrapPer is the last

known address of the (representa.t lve of the) Pet i t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn to before me th is

29lc1r day of ,Ianuary , Lns.
':-/ 
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STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E I T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BU|LD|NG 9,  ROOM 21+A
STATE CAMPUS

ALBANY, N.Y. 12227

A R E A  C O O E  5 I E

Df,ilDr Albany, New
rlrnurry l9e

Gordon
Stnct
Yottr tOotl

t .
EARING OFFICER

s Representative

sTATE TAX COMMtSStoi l
HEAntXc Ui l rT

EDWARO ROOK
sECRETARY TO
coMMrs6tot{

AODRESS YOUR REPLY TO

MR. WRIGHT f57'2655

MR. LEISNER 457.?637

MR. COBURN 457.2896

SIATE OF NEW YORK . .

DEPARTMENT OF TAHTION AND FINANCE

York
19?t

llt'
tao
fst

Er$o1d r.
Irrt '?gth
YOrk, Scw

Enc .

cc :  Pe t i t i one r '
Law Bureau

Dear llr.' {brdonr

Please take notice of the DIqIgtOf
of the State Tax Commission enclosed herennrith.

Please take further notice that pursuant to
section l€d 722 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within I nOn$fr
from the date of this notice.

lny inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep1y.

AD- r . . 12  (8 /73 )



STATE OF NEW YORK

STATE TA>( COMMISSION

In the Matter of the Petition :

o f :

HAROLD W. GORDON : DECISION

for Redetermination of Deficiency or 3
for Refund of Unincorporated Business 3
Tax under Article 23 of the Tax Law :
for the Years 1966 and L967. :

Petit ioner, Haro1d W. Gordon, has f i led a petit ion for redeter-

mination of deficiency or for refund of unincorporated business tax

under Art icle 23 of the Tax Law for ttre years 1966 and L967. (Fi le

No. 74657504). A formal hearing was held before paul B. Coburn,

Hearing Off icer, at the off ices of the State Tax Commission, 2 Worl-d

Trade center, New York, New York, orr November 18, L974, at r:50 P.l ' l .

Petit ioner appeared by Al- lan Ash, c.P.A. ftre rncome Tax Bureau

appeared by SauI  Heckelman,  Esq. ,  (James A.  Scot t ,  Esq. ,  o f  counsel ) .

ISSUES

I. Did the sell ing activit ies of petit ioner, Harold W. Gordon,

during the years 1956 and 1967, constitute the carrying on of an

unincorporated business ?

II.  Did petit ioner, Harold W. Gordon, have reasonable cause

for not f i l ing New York St,ate unincorporated business tax returns

for  the years 1966 and L967?
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FINDINGS OF FACT

t. Petit ioner, Harold W. Gordon, f i led New York State income

tax resident returns for the years L966 and L967. He did not f i le

New York State unincorporated business tax returns for said years.

2. On February 24, L97O, t l :e Income Tax Bureau issued a State-

ment of Audit Ctranges against petitioner, Harold W. Gordon, imposing

unincoryorated business tax in the sum of $1,803.24 upon the income

received by him from his activit ies as a salesman during the years

1966 and L967. It  also imposed a penalty pursuant to section 685 (a)

of the Tax Law in ttre sum of $450.81 for fai lure to f i le New York

State unincorporated business tax returns for said years. In accor-

dance with the aforesaid Statement of Audit Changes, i t  issued a

Not ice of  Def ic iency in  the sum of  92,502.98.

3. During the years 1956 and L967, petit ioner, Harold W.

Gordon, was a ladies' coat and suit salesman. ftre f irms that he

represented and the amounts of his gross commission income were

as  f o l l ows :

L966

Name of Principal
Amount of Gross

Commissions

Modern Deb, Inc.
Jolee, Incorporated
M. J .  Lev ine,  Inc.
Fairmoor
Regency
Regal

1967

Modern Deb, Inc.
Jolee, Incorporated
M. J .  Lev ine,  Inc.
Fairmoor
RegaI

TOTAL

$  9 ,895 .87
L4 ,  L2  1 .53

3 ,749 .L3
L2 ,  LAL .95

3 ,855 .0O

$ t4 ,97O.46
LL ,897 .L4

3 ,830 .68
L4 ,567 .72

TOTAL
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Jo1ee, Incorporated and M. J. Levine, Inc. were aff i l iated f irms.

Regency and Regal were also aff i l iated f irms. Ttre i tems sold by

him for each firm were noncompetitive. He did not have any employees.

4. Drring the years 1966 and L967, the f irms for whom peti-

t ioner, Haro1d W. C'ordon, sold merchandise did not withhold Federal

or New York State income taxes or social security tax from the

commissions paid to him. Ttrey did not cover him for workmen's

compensation, unemployment or disabil i ty insurance. IIe part ici-

pated in one of the f irms health insurance p1ans, but paid his own

premiums. He was not a member of any of their pension plans. He

was not reimbursed for any of his business expenses, which elrpenses

amounted to approximately one-third of his commission income. He

deducted his business expenses from his gross commission on

Schedule "C" of his Federal income tax returns. He did. not

receive any paid vacations. l tre f irms for whom he sold merchandise

did not exercise any substantial supervision or control over his

sales activit ies and techniques or over the t ime he devoted to

sa1es, except to l imit the terri tory in which he could sel l .

5. Petit ioner, I larold W. C;ordonr w?s advised by his accountant

that he was not required to file New York State unincorporated busi-

ness tax returns for the years L966 and L967.

CONCLUSIONS OF I,AW

A. Ttrat the income received by petitioner, Harold W. Gordon,

from the firms that he represented during t?re years L966 and L967 '

constituted income from his regular business of sel l ing ladies'



- 4 -

coats and suits and not compensation as an employee exempt from

the imposition of the unincorporated business tax in accordance

with the meaning and intent of section 703 (b) of the Tax law.

B. fhat the aforesaid activit ies of petit ioner, Harold W.

Gordon, during the years 1966 and 1957, constituted the carrying

on of an unincorporated business and his income derived therefrom

was subject to the unincorporated business tax in accordance with

the meaning and intent of section 7O3 of the Tax Law.

C. That petit ioner, Harold W. Gordon, had reasonable cause

for not filing New York State unincorporated business tax returns

for the years 1966 and L967, and, therefore, the penalty assessed

pursuant to section 685 (a) of the Tax Law is waived.

D. That the petition of Harold w. Gordon, is granted to t}re

extent of cancell ing the penalty imposed pursuant to section 685 (a)

of the Tax Iew for the years L966 and L967, in the total sum of

$450.81; that the Income Tax Bureau is hereby directed to accordingly

modify the Notice of Deficiency issued February 24, L97O; and tJlat

except as so granted, the petit ion is in al l  other respects denied.

DATED: Albany, New York
January 29,  L975


