
STATE OF NEW YORK
STATE TAX COMMISSION

In the l,latter of the Petltton

o f
i

MURRAY L. & 'JEAN T. E1SI
:

For a Redetermination of a Deflclency or
a Refund of Unincorporated Business:
Taxes under Art ic le(o| 23 of the
Tax Law fo r  the  Year (s )1965 rL966 and :
1967 -

S ta te  o f  New York
County of Albany

JAI{ET MACK , belng duly sworn, depoges and says that

she is an employee of the Department of Ta.xatton and Finance, over 18 years of

age, and that on the 2lstday of l {ay , Lg 
'15, she served the within

N o t i c e o f D e c i s i o n M b y ( c e r t l f i e d ) m a i l u p o n M u R R A Y I , . &

iIEA}i[ T. ETH (*!O6gtsr!*g*rt*:af* the Petltioner in the within

proceeding, by enclosing a true copy thereof ln a seeurely sealed postpaid

r^'rapper addressed as follows: ll lr. arrd Mrs. Murray L. Etf,r
50 Ashwood Drive
Bl-auvelt, New York 10913

and by depositing same enclosed ln a postpald properly addreseed wrapper in a

(post of f ice or off ic lal  deposl. tory) under qhe exelustve care and custody of

the United States Post Off lce Department wlth{n the State of New York.

Tha.t deponent further saye tha.t the ea-ld a.ddregsee ls ehe QnmQQ**gafibtg

odixpetitioner hereLn and that the address set forth on saLd wra.Pper ie the last

known address of the (Xs0ag*ffiS&.r>ofr*kd petlttonerr

AFFIDAVIT OF I.{AILING
OF NOfICE OF DECISION
BY (CERTIFIED) MAIL

Sworn to before me thls

(1174)

I{ay



STATE OF NEW YORK
STATE TAX COMI'{ISSIQN

In the Matter of the Pett t lon

o f
;

MURRAY L. & JEAN T. ETH
Z

For a Redeterminat ion of a Def lc ienqy or
a Refund of Unincorporated. Business:
Taxes  under  Ar t i c le  (c )  23 of the
Tax Law fo r  the  Year (e)  1965 ,L966 and:
L 9 6 7 .

Sta te  o f  New York
County of Albany

JAIIET MACK , belng {uly sworn, depo6es and says that

she is an employee of the Department of Ta.xation and Finance, over 18 years of

age, and that on the 2lsbday of l {ay ,  L9 75t she served the within

Notice of Decision fuoclsocffipfii*n) by (certlfied) mall upon IRVING CORDON, C.P.A.

(representaEive of)  the pet l t loner in the within

proceedinB, by encLosing a true eopy thefeof ln a gecufeLy sealed PostPaid

wrapper addressed as folLows: Irving Gordon, C.P.A.
331 Madison Avenue
New York, New York 10017

and by depositing same enclosed ln a postpatd properly addressed wraPPer in a .

(post of f ice or off ic ia. l  deposltory) under the exclusive care aqd custody of

the United states Post Off lce Department ! i l l thtn the State of New York'

Tha.r deponent further eeys that the gaid addressee is the (representative

of) pet i t ioner heretn and that the addrecs set forth on sald wraPper ie the l .ast

known address of the (representeqlve of the) P€tltloner.

Sworn to before me this

AFFIDAVIT OF I{AILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

AD- 1.  30 (L174)



SIATE o} new YoRK
DEPATTmeNT OF TlltlTION AND FINANCE

BUILDING 9, ROOM 214.A
STATE CA\4PUS

ALBANY, N,Y,12EI

A R E A  C O D E  5 1 8

DlllDt A-Ibany, Nemr York
tllry llr t 7t

XF. , Sr{ l$r. iftrrqr ,Ia, ltL
50 tfuo6 Orlve
llruvrltr lfi.bslB , l0nlt

hlr lfr. uil llrr. llihr

Please take notice of the DmNIil
of the State Tax Commission enclosed herer,uith.

that pursuant to
of the Tax Law, any

revieur an adverse deci-
within { nnthr

not ice

|nV inquiries concerning the computation of tax
due or refund allowed in accord,ance with this
decision or concerning any otber matter relative
hereto may be addressed to the undersigned.
These will- be referred to the proper pirty for
reply

Verlf truly yours,

/l^*/t/,t//f
llgrl e. rrl,gilrt

HEARING OFFICER

Representat ive

STATE TAX COMMISSION

STATE TAX COMMT!3toil

HEAi | l tc  Ui{rT

EOWARO ROOK
9gciETAiY lo
coMMtgt |o i l

AOORESS YOUR REPLY TO

irR. WRIGHT t l57 '2655

MR. LEISNER as7-2637

lf R. COBURN aa7.2896

ffir=={f'
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Please take further notice
Section 0al ?rz
proceeding in court, to
sion must be commenced
from the date of this,

E n c .

cc :  Pet i t ioner ,
Law Bureau

AD-1 .12  (8173>
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

MI'RRAY L. & JEA}T T. ETII DECTSION

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business :
Taxes under Art icle 23 of the Tax Law
for  the Years 1965,  L966 and 1967.  :

Murray L. and Jean T. Eth' 50 Ashwood Drive, Blauvelt,

New York 10913, f i led a petit ion for the redetermination of

a deficiency in unincorporated business taxes under Art icle 23

of  the Tax Law for  the years 1965,  L966 and 1967.  (F i le  t to .

725L4529.',)

Said deficiency was asserted under a notice issued on

May 25,  L97O, and is  in  the amount  of  $1 ,566.9- l  p lus $268.18

in te res t  f o r  a  t o ta l  o f  $1 ,835 .15 .

A hearing was duly held on November L9, L974, dt the off ices

of the State Tax Commission, Tvro World Trade Centere New York,

New York, before Nigel G. Wright, Hearing off icer. The petit ioner

was represented by Irving Gordon, C.P.A. The Income Tax Bureau

was represented by Saul Heckelman, Esq., appearing by Alexander

Weiss, Esq. The record of said hearing has been duly examined

and considered.
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ISSUE

The issue in this case is whether the salary received by

one of the petit ioners, Mr. Eth, dn employed sales representative,

is for services which constitute part of business regularly

carried on by him when petit ioner also receives commission income

as an independent sales respresentative for other principals.

FINDINGS OF FACT

1. Mr. Eth, during the years in question, was employed by

A.G.E. Yorkvi l le Paper Company of Yonkers, New Yorkr ds a saLes

representative. He had been so employed since L946. Yorkvi l le

withheld income taxes and social security taxes and covered

Mr. Eth for unemplolzment insurance and workments compensation.

He was paid on a commission basis. These amounted to about

$11 ,000 .00  i n  1965 ,  $20 ,000 .00  i n  1966  and  $23 ,000 .00  i n  L967 .

2. Yorkvi l le is a manufacturer of polyethylene bags used

for garbage and for wrapping food. Mr. Eth covered only the

New York metropoli tan area. He did not have to travel overnight.

He did, however, incur expenses and was not reimbursed for those

expenses. Mr. Eth spent about 95% of hLs t ime working for

Yorkv i l le .

3. Mr. Eth was also a sales representative for seven other

companies. He admits he was not an employee of these companies.

They each were manufacturers of some type of paper or plastic

product which was sold usually to restaurants or supennarkets,

i .e .  p last ic  wrapping,  foam cupsr  cup l ids,  dr ink ing s t raws,
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toothpick fr i l ls and doil ies. Mr. Eth developed these l ines

originally as sidelines to his employment for Yorkvi l le'

tr4r. Ethrs commissions from these firms amounted to about

$26 ,000 .00  i n  1965  $19 ,000 .00  i n  1966  and  $18 ,000 .00  i n  L967 .

To carry these l ines, Mr. Eth employed a young. man to actively

solicit  business in the New York metropoLitan area and New

Jersey. Mr. Eth did personally sol icit  some customers for

these l ines but estimates that this took only about 5% of

h is  t ime.

4. Mr. Ethrs expenses both as an employee and as an

independent salesman were taken, without segregation, as

deductions on his Federal income tax return. However, Lhe

salary paid to Mr. Ethrs employee and the withholding taxes

attr ibutable to such salary wil l  be deemed to be expenses not

related to Mr. Ethrs own employment income^C These amountsare

$6 ,005 .00  f o r  L965 t  $7 ,L76 .39  f o r  1966  and  $8 ,161 .40  f o r  L967 .

In the absence of testimony to the contrary, i t  is found that

Mr. Ethts ohtn employee paid his own expenses with the result

that al l  sales expenses declared by I,1r. Eth other than the

employeers salary and taxes are attr ibutable to himself and his

employment with Yorkvi l le.

CONCLUSIONS OF I,AW

The services which Mr. Eth performs for his employer are
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suff iciently separate from his other services so as not to

constitute part of his business income. Ivlrs. .rean T. Eth

did not part icipate in the business and is not l iable for the

tax. The commission income of Ivlr.  Eth as an independent sales-

man is subject to tax. Such tax is computed to be $626.24 plus

interest of $L4L.49 to the date of the notice of deficiency for

a to ta l  o f  $757.33.  Such amount  is  due together  wi th  such

further interest as shall  be computed under section 684 of the

Tax Law.

DATED: Albany,
Ittay 2L,

New
1975

York STATE TAX COMMISSION

COMMISSIONER


