
STATE OF NEW YORK
STATE TAX COMMISSION

In the lv lat ter of  the Pet i t ion

o f

CORNELL CAPA

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes under  Ar t i c le (x )  23 of the

AFFIDAVIT OF MAILING

I 9t *,"' rtg"do ln'tt t i' 
( s )><so?*x'ires& )

State of New York
County of Albany

John Huhn

the is an employee of

age,  and that  on the

Notice of  Decis ion

rhe Departmenr'.:";::":.: "H-":", 

"."::' 
;l:"::':,

13th day of December , L9 77, *" served the wlthln

by (cert i f ied) mail upon CorneLL Capa

the petitioner in the within proceedLng'

securely sealed postpaid rtraPper addreseed

(xnneffstagfuf,:af)

by enclos ing a t rue copy thereof  in  a

as fo l lows:  Cornel l  Capa
275 Fifth Avenue
New York, New York 1001-6

and by deposit ing same enclosed in a postpaid properly addressed wrapper tn a

(post of f ice or off tc ial  depository) under the exclusive care and custody of

the United States Post,at Service within the State of New York.

That deponent further says that the said addressee is the (Cefi*Eg$*:kt$9.

)oixee) petitioner herein and that the address set forth on said lilraPPer is the

last known address of the (regep*O$qg3fg<*fxf1!d petitioner.

Sworn to before me th is

13th day of December , L9 77

rA-  3 (2 /7  6)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet i t ion

o f

CORNELL CAPA

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Unincorporated Business
Taxes  under  Ar t i c le (g)  ,?  o f  the
rax Law for the vear(s)r{&Rg5.}eddQ

1_95s.  1966-  L967

AFFIDAVIT OF MAILING

SEate of New York
county of Albany

John Hr*rn ,  being duly sworn, deposes and says that

><dre is an empLoyee of the Department of Taxation and Finance, over 18 years of

age, and that on the l3thday of December , 1977 , rtshe served the wlthin

Notice of  Decis ion by (cert i f ied) mail uponBoris J. Gott l , ieb

(representat lve of)  the pet i t ioner in the wlthln proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fo l lows:  Bor is  J .  Got t l ieb ,  CPA
19 West 44tt. Street
New York, New York 10036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United St,ates Postal  Servlce withln the Stat,e of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said rdrapper ls the

last known address of the (representat ive of the) pet iLioner.

Sworn to before me this

13th day of December ,  L9 77

rA-3 (2/76)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

fr*r t&'ritt
JAMES H .  TULLY  JR . ,  PRE5 IOENT

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

ffiff, O+r
fn fft:h rtffi
h lltrc h ftfi lS$

f,ff iltr Srt

3,t"ff"" lif" "iti: " ."i#rL. rtryffi ed herewi th.
You have now exhausted your right of review at the administrative
level. Pursuant to section(s) n* of the Tax Law, any
proceeding in court to review fif?dverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws- and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I n.1.
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerelv.
\( / -' .a2--- 

f(F'%,
rrr*ff i f
nn|tnm

Petitionert s Representative

Taxing Bureauts Representative

TA-t.r2 (6/77)



STATE OF NEI,I YORK

STATE TA)( COMMISSION

In the Matter of the Petition

o f

CORNELL CAPA

for Redetermination of a Deficiency
or for Refund of UnincorPorated Business
Taxes r:nder Article 23 of the Tax Law
for the Years L965, L966 and L967.

DECISION

Petit ioner, Cornell Capa, 275 Fifth Avenue, New York, New York

10016, fi led a petit ion for redete::nination of a deficiency or for

refr:nd of unincorporated business tax under Article 23 of the Tax

Law for the years L965, L966 and L967. (Fi le No. 00188)

A small claims hearing was held before Joseph Chyrywaty, Hear-

ing Officer, at the offices of the Suate Tax Comnission, fivo l{orld

Trade Center,  New York,  New York,  on May 1-2,  L976.aE 9:15 A.M. Pet i -

t ioner appeared by B.J. Gottl ieb, CPA. The Income Tax Bureau appeared

by Peter Crot ty,  Esq. (Louis Senft ,  Esq.,  of  counsel) .

ISSUES

I. I{trether the pegitioner's activiLies as a photo-journalist

during rhe years 1965, Lg66 and t967 constitsuted the practice of a

profession r^rithin the meaning and intent of section 703 (c) of the Tax

Law.

II. trlhether the petitioner's royalty income derived from his

activit ies as a photo-journalist was subject to the unincorporated

business tax.

III. trrltrether the petitioner's income from the Estate of Robert



Capa was subject

. -2-

to the r-rnincorPorated business tax'

FINDINGS OF FACT

1. Petit ioner fi led New York State unincorporated business

tax returrrs for the years Lg65, L966 and L967. On these returns he

ineluded income received from the Estate of Robert Capa, as well as

book-copyright royalty income. Ile also fi led New York State business

al locat ion schedules for  the years L965, L966 and L967'

2. On Februaty 26, !969, the Income Tax Bureau issued a State-

ment of Audit Changes against the petitioner showing the disallowance

of the allocation of business income claimed for the years L965, L966

and L967, on the groullds that desk space and services furnished by

the petiLionerr s agenE in foreign countries did not constitute bona

fide places of business of the petit ioner outside New York State'

In accordance with the aforesaid SLafement of Audit Changes, a Notice

of Deficiency was issued against the petit ioner on October 27, L969

in  the  s r rm o f  $L ,23L .44 .

3. On January 22, 1970, Pet.it'ioner filed a petition for rede-

terminaLion of a deficiency or for refr:nd of unincorporated business

tax for the years 1965, Lg66 and L967, oo the grounds that a major

portion of his income wag not subject to tax as it was from fiterary

work and wag thereforer the practice of a profession; that part of

his income was royalty income from the Estate of Robert Capa and was

not business income; and that he maintained offices outside the State

of Nero York and ProPerly allocat,ed income outside t'he State of New

York.
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4. In a letter to the Income Tax Bureau dated December 3, 197L,

Murray Frank, Esq.,  pet i t ioner 's at torney, stated Ehat his c l ient  was

withdrawing his contention that he raras entitled to allocate income

to sources outside New York State.

5. During the years 1965, L966 and L967, the petit ioner was

a free-lance magazine photographer and photo-journalist who derived

a major portion of his income from photo essays which he created for

various magazines. IIe also received royalties as the photographer

or photographic editor of various books written on a variety of sub-

jects. He received numerous awards for the excellence he displayed

in the field of photography. He lectured on photography at colleges

and umseums.

6. Petit ioner received income from the Estate of Robert Capa

and included said income in the amount of $3,935.L2 for the year

L965,  $4 ,546.42  fo r  the  year  L966 and $3 ,434.46  fo r  the  year  L967,

as business income on his unincorporated business tax returns.

CONCLUSIONS OF LAW

A. That the activit ies of petit ioner as a photo-journalist

during the years L965, L966 and L967, although requiring special know-

ledge and experience, did not constitute the practice of a profession

exempt from the imposition of unincorporated business tax in accor-

dance with the meaning and intent of section 703(c) of the Tax Law.

B. That the aforesaid activit ies of petit ioner during the

years L965, 1-966 and 1967 constituted the carrying on of an unincor-
porated business and his income derived therefrom, including royalty



I
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. .
income received as the photographer and photographic editor of books,

is subject to unincorporated business tax in accordance with the mean-

ing and intent of section 703 of the Tax Law.

C. That the income received by the petitioner from the Estatse

of Robert Capa does not constitute unincorporated business gross in-

come within the meaning and intent of section 705 of the Tax Law.

D. That the petit ion of Cornel-l Capa is granted to the extent

that the income from the estate of Robert Capa in the sr:ms of

$3 ,935 .L2 ,  $4 ,546 .42  and  $3 ,434 .46  fo r  the  years  L965 ,  L966  and  L967 ,

respectively, is to be excluded from unincorporated business gross

income. The Income Tax Bureau is hereby directed to accordingl-y

rnodi fy the Not ice of  Def ic iency issued Oetober 27, L969, and that,

except as so granted, the petitsion is in all other respects denied.

DATED: Albany, New York

December 13, L977

eoffiMR-

STATE TA)( COMMISSION


