
STATE OF NEW YORK
STATE TN( COUMISSION

In the Ma.tter the Pet l t lono f

o f

GEORGE D. BOE"ART 
:

For a Redetermlnatlon of a Deflclency or
a Refund of Unincorporated Elusiness 3

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes under Art icle{s} 23 of the
Tax  Law fo r  t he  Year (s )1967 ,L968 ,1969 :
a n d  1 9 7 0 .

State of New York
County of Albany

MARY GROFF , betng duly sworn, deposee and eays that

she is an empLoyee of the Department of Taxation and Flnancer over 18 years of

age, and that on the 30th day of Decernber ,  Lg75, she served the wlthln

Notice of Decision (w:ihe0€xxlooduaiKby (certlfied) malt upon GEORGE D' BOGART

(reprrrelrqrlnt*x5S) the petitioner in the wlthln

proceeding, by encloslng a true copy thereof ln a securely sealed poatpald

nrapper addressed as fol lows: Mr. George D. Bogart
Housatonic River Road
Sal isbury,  Connect icut

and by deposlting same encloeed ln a postpald properly addreseed wrapper ln a.

(post office or offtclal depoettory) under the excluslve care and cuatody of

the United States Post Off ice Department within the State of New York.

That deponent further eays that the said addressee 1g the &q!86€mrr|$$3

1g6t petttioner hereln and that the address set forth on sald wra.PPar le the 1a.st

known addrese of the (uefncooOrffi!€<rtr)ob3* Petttloner.

beforeSworn

30rh o f

me thls

December ,  L975.

to

d a

AD-1 .30  (L |74 \



STATE OF NEST YORK
STATE TN( COMMISSION

In the llatter of the Petttlon

o f

GEORGE D. BOGART

For a Redetermlnat lon of a Def ic lency or
a Refund of Unincorporated Enrsiness
Taxes under Art ic le (x) 23 of the
Tax Law for  the Year(s [967,L968,L969
and  L97O-

State of New York
County of Albany

MARY GROFF , belng duly sworn, deposes and says Lhat

she ls an empl-oyee of the Depa.rtment of Taxation and Fl-nance, over 18 yeara of

age, and that on the 30th day of December , Lg 75, she eerved the wlthln

Notice of Decision (xuDekrrodxrxtod by (certtfied) mail. upon JOSEPH R. SATZ, ESQ.

(representative of) the petltLoner in the wtthln

proceedlng, bI enclostng a true copy thereof in a aecurely sealed postpatd

lrrepper addressed as fol lows:
Joseph R.  Satz ,  Esg.
Forsy the ,  McGovern  & Pearson,  P .C.
345 park Avenue
New York, New York Loo22

and by depoelting same enclosed ln a postpald properly addressed wrapper ln a

(post office or officia.l deposltory) under the exclusive care and custody of

the United States Post Off lce Department within the State of New York.

That deponent further says that the aaid addreaaee is the (representatlve

of) petltioner heretn and that the address set forth on sald ltraPPcr ls the laat

known addreee of the (representattve of the) Petltloner.

before nc thte

of December ,  1975.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISI,ON
BY (CERTIFIED) MAII

Sworn

30rh

to

day

AD-1.30 (L174)

: rzrf



STATE TAX COMMISSION

JAT{ES H. TTILLV,
MITTON KOERNER

. l

itR. rl PRESTDEI{T

BUILOING 9, ROOM lOJ
STATE CAMPUS

ALBANY, N,Y,122z7

A R E A  C O O E  5 t 0

Dl![lDt A1banv.. Nevt York

orcrbtr t0r lf?t

AOORESS YOUR REPLY

iut. wright
lur .  Leisner
I

. - - .  l ! { r .  coburn
l lsral  4s7- 38
I'

t t lTE t^r  coMMrS3rotr
HEARTXC Ul i l l

PAUL GREENBERG
tEci€TARY tO
coMMrSSrOrl

5o

, STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

i
I

P1ease take further notice t-hat purspant to
Section l$ ttt of the Tax Law, any
proceeding in court, to review an adverse deci-
sion must be commenced within * mAtbr
from the date of this notice.

Any inquiries concerning the computation of tax
due or refund al lowed in accordance with this
decision or eoneerning any ottrer matter relative
hereto may be addressed to the undersigned.'
These wilt be referred to the proper party for
rep1y.

Ifr Omlge D* etrft
&uratonto liYrr bd'frf 

frhfirr &rutrottput
i

Dfrr lrr Dgnrt r, i

P1ease. . take not ice of  the
of the State Tax Commisbion

hc .

cc  !  Pe t i t i one r ' s
Law Bureau

Re sentative

DrcUFT
enclosed herewith.

r. &llrt
OFFICERRING

AD-1.12 (S/73)



STATE OF NEtl/ YORK

STATE TAX CO]VII,,IISSION

In the ft'latter the Pet i t ion

GEORGE D. BOGART

for  a  Redeterminat ion  o : f  Def ic iency  or
fo r  Re l 'und o f  Un incorpora tec i  Bus iness
Tax under :  Ar t i c le  23  o f  the  Tax  Lav . r  fo r
the  Years  1967,  1968,  1969 anc i  I97e) .

n f

o f

DECISION

P p * ' i t i o n o r -  G e o r g e  D .  E o g a r t ,  H o u s a t o r i i c  R i v e r  R o a d ,  S a l i s b u r y r  C o n n e c t i c u t t

h a s  f i l e d  a  p e t i t i o n  f o r  a  r e d e t e r m i n a t i o n  o f  d e f i c i e n c y  o r  f o r  r e f u n d  o f

un incorpora ted  bus iness  tax  under  Ar t i c le  23  o f  the  Tax  Law fo r  the  years  1967,

1 9 6 8 ,  1 9 6 9  a n d  L 9 7 O .  ( r i r e  l , t o .  O - 6 6 5 6 0 3 1 8 ) .

The pe t i t ioner  wa ived in  v r r i t ing  a  fo rmal  hear ing  and submi t ted  the  case to

the  Sta te  Tax  Commiss i .on  upon the  en t i re  record  conta inec i  in  the  f i le .  The Sta te

Tax Commiss ion  renders  the  fo l low j .nq  dec is ion  a i te r  due cons idera t ion  o f  sa id  record .

ISSUES

I .  lVas  the  pe t i t ioner ,  George D.  Bogar t ,  en t i t led  to  a  p ro fess iona l  exempt ion

f rom the  un incorpora ted  bus iness  tax  pursuant  to  sec t ion  703(c ) ,  Tax  Law?

I I .  Do the  prov is ions  o f  Ar t i c te  23 ,  Tax  Law v io la te  e i ther  the  Const i tu t ion

of  the  Un i ted  Sta tes  or  the  New York  S ta te  Const i tu t ion?

W

1.  The pe t i t ioner ,  George D.  Bogar t ,  t ime ly  f i led  res ident  New York  S ta te

i n c o m e  t a x  r e t u r n s  F o r  t h e  t a x  y e a r s  i n  q u e s t i o n .
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2 .  On February  16 ,  I97L,  a  S ta tement  o f  Aud i t  Changes was issued aga ins t  the

pet i t ioner  asser t ing  add i t iona l  tax  l iab i l i . t y  and in te res t  thereon in  the  to ta l

a rnount  o f  $41799.68  fo r  the  years  1967,  1968 and 1969 pursuant  to  Ar t i c le  23 t

Tax Law. On December 3, 1970, a second Statement of Audit  Changes for the year

1 9 7 0  w a s  i s s u e d  a s s e r t i n g  a d d i t i o n a l  t a x  l i a b i l i t y  o f  $ 6 1 7 4 8 . 0 3 r  i n t e r e s t  i n  t h e

amount  o f  $661.88  and a  pena l ty  in  the  amount  o f  $11777.60 .  On Apr i l  13r  1973 '

no t ices  o f  de f ic ienc ies  we lce  issued aga ins t  the  taxpayer .  The Income Tax  Bureau

asser ted  tha t  the  pe t i t ioner  was engaged in  an  un incorpora ted  bus iness .  A  remi t tance

of  $2r250.00  v . ras  rece ived f rom the  taxpayer  and app l ied  aga ins t  the  assessed de f ic iency

for  1970,

3 .  Pet i t j .oner ,  George D,  Bogar t ,  was  engaged in  bus j -ness  as  a  management

consu l tan t  and a  fund ra iser  dur ing  the  tax  years  in  ques t ion .

CONCLUSIONS OF LAI'V

A.  That  the  pe t i t ioner  cannot  ava i l  h imse l f  o f  a  p ro fess iona l  exempt ion

pursuant  to  sec t j -on  703(c ) .  The word  pro fess ion  imp l ies  a t ta inments  in  p ro fess iona l

knowledge as  d is t ingu ished f ro rn  rnere  sk i l l  and  the  app l ica t ion  o f  knowledge to  uses

f o r  o t h e r s  a s  a  v o c a t i o n .  ( z O  t ' l y C R R  2 0 3 . 1 f ( b )  ( 1 ) ) .  T h e  a c t i v i t i e s  o f  f u n d  r a i s e r

or  management  consu l tan t  a re  no t  spec i f i ca l l y  de f ined as  pro fess ions  by  the  Sta te

Tax Commiss ion .  The occupat ion  o f  manasement  consu l tan t  has  been deemed non-exempt

from unincorporated business tax. (See In the Matter of Pel i l - f -qn of Robef l  B.

Smal lwood,  S ta te  Tax  Commiss ion  Dec is ion ,  August  21 ,  1972) .  The pe t i t ioner  fa i led

to  p rove tha t  the  occupat ion  o f  fund ra iser  requ i red  the  pro longed ins t ruc t ion  in

s o m e  b r a n c h  o f  s c i e n c e  o r  l e a r n i n q  n e c e s s a r v  t o  d e n o t e  i t  a s  a  p r o f e s s i o n .
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B.  That  the  cons t i tu t iona l i t v  o f  the  lav rs  o f  the  Sta te  o f  New York  a re

presumed a t  the  admin is t ra t i ve  leve l  o f  the  New York  S ta te  Tax  Commiss ion .  There

is  no  ju r isd ic t ion  a t  the  admin is t ra t i ve  leve l  to  dec la re  such laws unconst i tu t iona l .

There : fo re ,  i t  must  be  presurned tha t  Ar t i c le  23 ,  Tax  Lavr ,  i s  cons t i tu t lona l  to  the

ex ten t  tha t  i t  re la tes  to  the  impos i t ion  o l :  un i ,ncorpora ted  bus iness  tax  l iab i l i t y

and the  pro fess iona l  exempt ion  there to .

C.  That  the  pe t i t ioner  ac ted  in  good

D .  T h a t  a l l  p e n a l t i e s  a r e  c a n c e l l e d .

i s  d e n i e d .

DATEDT Albany, I ' lew '1ork

December 30, ] -975

fa  i th ,

I n  a l l  o t h e r  r e s p e c t s ,  t h e  p e t i t i o n

STATE TAX OOMMISSION

\lt1"]ffi^ \6r,€
COM}N]SSIONER

PI€SIDENT


