
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ROBERT F. and ELIZABETH BOSHART

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of Uninc6rporated. Business
Taxes under  Ar t i c le  (C0 Z : o f  t he
Tax Law fo r  the  Year (s )1957 th rough

T97L .

Sta te  o f  New York
Coun ty  o f  A lbany

iTAX{ET IVIACK ,  be ing  du l y  sworn ,  deposes  and  says  tha t

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 18th day of December ,  Ig75 ,  she served the within

Norice of Decision &O(geOOOfiffiDiDOX) by (certified) mail uponROBERT F. and

ELIZABETTI BOSIIART )cxoooslqDoocfroo@ the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper addressed a.s fol lor^rs:  Mr. and Mrs. RObert F. Boshart
5560 Woodlawn Avenue
Iowvi l le,  New York

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (rcfdOF]rEDreOAffG(

q6t r  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wraPPer  i s  the  las t

known address of the ]trgQQeffi PeEitioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn to before me th is

l3th day ofDecember , ,  1-9lS.

'=--?'>t..  . , '</ ,-/ , , /
Z  , / ,  . l s  z t  '  / / - 4  s .  / 4
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STATE OF NEW YORK
STATE TAx COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ROBERT F- and ELIZABETII BOSHART

For  a  Rede te rm inaL ion  o f  a  De f i c i ency  o r
a Refund of  Unincorporated Business
Taxes under  Ar t i c le  (X)  Z : o f  t he
Tax Law fo r  the  Year (s [$67 th rough

L 9 7 L .

Sta te  o f  New York
County  o f  A lbany  :

JANET MACK , being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age,  and tha t  on  the  IB th  day  o f  Decernber  ,  L975,  she served the  w i th in

Notice of Decision {DO(XXIGOO(}trDOOfiX by (cert i f  ied) mai l  uponDONALD M. HUNT, C.P.A.

( representa t ive  o f )  the  Per i t ioner  in  the  w i th in

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed as  fo l lows:  Dona ld  M.  Hunt ,  C 'P 'A '
Hunt & HunL
5564 Woodlawn Avenue
Lowv i l le ,  New York  13367

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tmenL w i th in  the  Sta te  o f  New York .

Tha.L deponent further sa.ys that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  and tha . t  the  address  se t  fo r th  on  sa id  \ ^ r rapper  i s  the  las t

known address  o f  the  ( representa t ive  o f  the)  peL i t ioner .

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn

tBth

before me th is

of December

t o

d " y

AD-1 .30  (L174 )
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ffi
STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

BUILDING 9,  ROOM IO7
STATE CAMPUS

ALBANY, N,Y,  122N

A R E A  C O O E  5 I 8

Dllpr Albany, New York
Dccnbrr X8, l9?5

tltr. ind llrt. kb*t ?. Borhrrt
5560 tbodlrrn Av*rur
xonvLt lo, tat Torh

Daar !tr, and lltrr. Eorhartr

Please take notice of the DrcI8I0[
of  the State Tax Commiss ion enclosed herewi th.

Please take fur ther  not ice that  pursuant  to
section (1) 7Zt of the Tax Law, any
proceeding in court to review an adve,rse deci-
sion must be commenced within 4 m,rrthr
f , rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
decis ion or  coneern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wi l l  be referred to  the proper  par ty  for
rep l y .

. S T A T E  T A x . C O M M t S S I O N

H E A R I I I G  U T i I T

P A U L  G R E E N B E R G

S E C R E I A R Y  T O
c 0 M M t s s l 0 N

A D O R E S S  Y O U R  R E P L Y

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N E R

ffi
(519!{t?-3850

E n c .

Ve,:ar truly yours,

\ , . , \
,  . \  \ '

, I
\ ,  \ | -  f " '  '  \  

\ (  i . )  i L "
I

L. mDlm LIISBf
HEARING OFFICER

Pet i t i one r '  s  Represen ta t i ve
Law Bureau

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

ROBERT F. and ELIZABETH BOSIIART

for Redetermination of a Deficiency or
for Refund of thincorporated Business
Taxes under Art icle 23 of the Tax Law
for the Years L967 throuqh L97L.

I .  The f i rs t  issue is  whether

act iv i t ies as a farm insurance agent

of  an unincornorated business.

DECISION

Petit ioners, Robert F. and Elizabeth Boshart, 5560 Woodlawn

Avenue, I-owvil le, New York, petit ioned for a redetermination of

def ic ienc ies in  un incorporated business taxes under  Ar t ic le  23

of the Tax Iaw for the years L967 through 1971.

A formal hearing was held at the off ices of the State Tax

Commiss ion,  State Of f ice Bui ld ing,  2O'7 Genesee Street ,  Ut ica,

New York, olt June 18, 1974, before L. Robert Leisner, Hearing

Officer. The taxpayer was represented by Donald M. Hunt, of

Hunt & Hunt, C.P.A. and the Income Tax Bureau was represented

by SauI  Heckelman,  Esq. ,  appear ing by James A.  Scot t ,  Esq.  o f

counsel and Robert C. Robertaccio, Tax Examiner.

ISSUES

pet i t ioner ,  Rober t  F.  Boshar t 's

constituted the carrying on



2 -

rr. The second issue is whether interest on money loaned

subsequent to the sale of an unincorporated business, to the

purchaser  of  sa id bus iness,  is  subject  to  taxat ion,  under  Ar t ic le  23,

section 7o5 of the Tax Law, ds gross income derived from the

l iqu idat ion of  an unincorporated business.

FINDINGS OF FACT

1.  Pet i t ioners,  Rober t  F.  and El izabeth Boshar t ,  t imety f i led

New York state combined income tax returns for the years ]-967

through L97L. They also f i led an unincorporated business tax

return for  the year  L967.

2.  A Not ice of  Determinat ion of  def ic ienc ies in  un incorporated

business taxes for  the years L967 and 1968 was issued on Ai rqust  27,

1973,  against  the taxpayers under  F i le  No.  B-r22o2277.  A second

Not ice of  Determinat ion of  def ic ienc ies in  un incorporated business

taxes  fo r theyears  L969 ,  l 97o  and  197 r  was  i ssued  on  Augus t  27 ,

L973 ,  aga ins t  t he  taxpaye rs  under  F i l e  No .  l - 78830738 .

3. TLre taxpayers petit ioned for redetermination of the

de f i c i enc ies .

4. Petit ioner, Robert F. Boshart, was a mernber of the Board

of Directors of the North Country Cooperative Insurance Company,

hereinafter referred to as North country cooperative, during the

years 1967 through 1970. He received no compensation for this

posi t ion.  Pet i t ioner  a lso held the of f ice of  company v ice-pres ident ,

during the years in question. As vice-president he received a
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sa1ary of $4O0 a year, from which North Country Cooperative withheld

taxes.  His  dut ies as v ice-pres ident  consis ted of  a t tending Board

of Directors or Executive committee meetings which were herd

about once every three months. TLre business that had transpired

s ince the prev ious meet ing,  p lus any new business would be d iscussed

at  th is  t ime.

5. Drring the years in question, other than the salary he

received for being vice-president of North Country Cooperative,

pet i t ioner 's  income was der ived f rom his  occupat ion as a non- f inanced

casualty insurance agent, sel l ing for North Country Cooperative,

and occasionalry placing a policy with oswego county Mutuar. No

deduct ions for  Federa l  or  s tate income tax or  soc ia l  secur i ty

palzments were made by the company from the taxpayer's comnission

earn ings f rom such pol ic ies.  Nei ther  d id  he receive any form of

unemplofment insurance or workmen's compensation benefits, nor r^ras

he a member of any pension p1an.

6. vlhi le petit ioner had no written contract with North Countnz

Cooperat ive,  he d id have an agent 's  cer t i f icate which l icensed

him to se l I  on ly  in  ten count ies.  As a mat ter  o f  pract ice,  he

sold approximately 95% of his poricies in r,ewis county where he

res ided.  Pet ib ioner  was a lso an insurance adjuster  dur ing the

years in  quest ion.  or  a l l  but  the smal lest  losses,  pet i t ioner

f irst was required by North country cooperative to report any

claims made by one of i ts policyholders, and then to await advice

as to whether he should sett le the claim or wait for another adjuster.
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7 . Insurance poli  cies the petit ioner wrote for North Coun'Lry

Cooperative were submitted directly to the main off ice on company

appl icat ion forms.  Po1icy payments were a lso usual ly  made d i rect ly

to the home off ice. Petit  ioner maintained no separate bank account

for  h is  insurance agent  act iv i t ies,  wi th  the except ion of  a  hold ing

account used to deposit pol iey payments made directly to him instead

of to the main North Country Cooperative off ice. Oceasionally,

North Country Cooperative would sent out letters of instruction

to i ts agents concerning company policy. North Country Cooperative

did not provide petit ioner with any l ist of potential customers

to contact, nor did they reimburse him for any business expense

he incurred. Drring the years in question, petit ioner worked

from his  home,  wi thout  a  secretary or  he1p.

B. North Country Cooperative is a smalt New York State farm

insurance eooperative in rural northern New york.

9.  On August  1 ,  1968,  pet i t ioner ,  Rober t  F.  Boshar t ,  so ld

farm property he had previously maintained as an unincorporated

business. TLre sale was under a land contract bearing interest

at six percent to be paid by assignment of twenty-f ive percent of

the milk proceeds after a ten thousand dollar down payment. TiLIe

remained in the petit ioner's name. On three occasions subsequent

to the sale of his farm, petit ioner lent money in the sums'of

$6 ,000 ,  $10 ,000  and  $6 ,000  aL  6% in te res t  t o  t he  pu rchase r  o f  sa id

farm. These expenditures were used in the furtherance of the

unincorporated farm business. No separate agreement was written

concerning these subsequent loans. Instead, these amounts htere



simply added to the balance

Pet i t ioner '  s  uncontradic ted

sole ly  as a holder  of  money

wi th the farm work i tse l f .

5 -

of  the unpaid sa le pr ice of  the farm.

testimony indicates that he acted

at interest and had nothing to do

CONCLUSIONS OF LAW

A. The taxpayer is an employee within the meaning of section

703 (b) of the Tax Iaw and his income as a non-f inanced casualty

insurance agent for North Country Cooperative Insurance is not

subject to unincoryorated business tax under Art icle 23 of the

Tax Law. vi l t l i le North Country Cooperative is a much smaller

insurance company than the State Farm Insurance companies, this

case fa1 ls  wi th in  the ru le  of  Mat ter  o f  Pet i t ion of  O'Kane,

Decision of the State Tax Commission, July 20, L967, governing

State Farm Insurance Company; Matter of Edwa_rd and Evelyn Shea,

Decis ion of  State Tax Commiss ion,  September 23,  1968.  Lampel  v .

P rocacc ino ,  46  A .D .  2d "  966 ,  362  N .Y .S .  2d  58 .

B. TLre interest on money loaned subsequent to the sale of

pet i t ioner 's  farm,  which const i tu ted separate t ransact ions f rom

said sa le,  is  considered capi ta l  ga in made on personal  funds,

not income result ing from the l iguidation of an unincorporated

bus iness .
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C. Ttre deficiencies are redetermined and are modif ied by

the above a l lowances.  In  a l l  o ther  respeets,  the def ic ienc ies

are susta ined and the taxpayer 's  ln t i t ion is  den. i .ed.

DATED: A1bany, Ne\^, York
December IB, L975

STATE TAX COMMISSION

i

I

. . t  r  , i i , ,
PRESIDEiIT

\t'ttu' \Cr-t^^^-
COMMISSIONER

COMMISSIONER


