
STATE OF NEW YORK
sTATE riuc,corqqrqsroN

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

JAMES FRENCH BAI,DWIN :

i

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Unj.ncorporated Buslness:
Taxes under  Ar t ic le  ( [ )  23 of  the
Tax Law for  the Year( ; )  L966.  !

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
County of Albany

JANET MACK , being duly sworn, deposes and says that

she is  an  employee o f  the  Depar tment  o f  Ta .xa t ion  and F inance,  over  18  years  o f

age,  and tha t  on  the  lnd  day  o f  Deeembef  ,  1975,  she served the  w i th in

Not ice  o f  Dec is ion  f t f f iby  (cer t i f ied)  ma i l  upon

JAMES FRENCH BALDWfN (lGtOEfX*lACIttClGfXfX the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  Lhereof  in  a  secure ly  sea led  pos tpa id

rrrrapper addressed a.s fol lows: Mf .  JameS Ff enCh BaldWin
78 Forest  Avenue
Locust Valley, New Yor.k

and by  depos iE ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc l -us ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is Ehe (Xru€fftu(!@gtx$

Xf r$  pe t i t ioner  here in  and rha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the  las t

known address of the fr[t0HEXfilGlgHilgfrXhgD( petitioner.

Sworn to

3rA  daY
c_-

before me th is

of  Decemben

AD-1 .30  (L {74 )

L9 75.



STATE OF NEI^I YORK
STATE'TAX COMMI$SION

I n  t he  Ma t te r  o f  t , he  Pe t i t i on

o f

JAMES FRM{CH BAI,DWIN

For  a  Rede te rm inaL ion  o f  a  De f i c i ency  o r
a Refund ofUnincorporated BUslness
Taxes under  Ar t ic le  S)  23 of  the
Tax Law for  the YearG) 1966.

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
County of  Albany

JANET MACK ,  be ing  du ly  sworn ,  deposes  and says  tha t

she is  an  employee o f  the  Depar tment  o f  Ta .xa t ion  and F inance,  over  18  years  o f

age,  and tha t  on  the  ]nd  day  o f  December  ,  L975,  she served the  w i th in

N o t i c e o f D e c i s i o n f f i b y ( c e r t i f i e d ) m a i 1 u p o n A R T H u R c . S I L \ I E R M A N , E S Q .
of G0LENBOCK and BARELI, ESQS.

and HARIIEY SCHWARTZT EsQlrepresentat ive of)  the pet i t ioner in the within

proceed inB,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

\d rapper  addressed a .s  fo l l -ows:  Anthur  C.  S i l venmanr  Esq.
and Hanvey Sehwartz, Esq.

88'fi1:8"[rfitur??83+t' Esqs'
and by deposirins same 

"r,"ro""il1H 
Fo$ErpJrgtoIsf,&rl0Pat7""""a wrapper in a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca . re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S taEe  o f  New York .

Tha t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resenLa t i ve

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w raPPer  i s  t he  Las t

known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  Pe t i t i one r .

Sworn to before me th is

3ra daY of  December. ,  L975

?u-r,b-r/
( / ,

AD-1 .30  (L /74 )



STATE OF NEW YORK
STATE 

'TAX 
,COMMISSION

I n  t he  Ma t te r  o f  t he  PeL i t i on

o f

JAMES FRENCH BAI,DWIN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of  Unlncorporated Business

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes under  Ar t i c le  S)  23
Tax Law for the Year(f , )  L966.

o f  t he

S ta te  o f  New York
Coun ty  o f  A lbany

JANET MACK ,  be ing  du l y  sworn ,  deposes  and  says  tha t

she is  an  employee o f  the  Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

a g e ,  a n d  t h a t  o n  t h e  J r d  d a y  o f  D e c e m b e r  ,  L 9 7 5 ,  s h e  s e r v e d  t h e  w i t h i n

Notice of DecisionX)QX)QgFX)uI!CRXXSI0 by (certified) mail upon IIAR\rEY SCI{WARTZ, ESQ.

( represent .a t i ve  o f )  the  pe t i t ioner  in  the  w i th in

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper  addressed as  fo l lows:  Harvey  Schwar tz ,  Esq.
Kuh, Shapino, Go1dman, Cooperrnan & tevltt
Boo rtrir.d Avenue
New Yonk, New Yonk IOO22

and by deposit ing same enclosed in a postpaid properl"y addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos l to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Srares  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is che (represent.at lve

of) pet i t ioner hereln and that the address set forth on said wrapper is the last

known address of the (representat ive of the) pet iLioner.

Sworn to before me th is

3ra day of  December 1e75.

A D - 1 . 3 0  ( L / 7 4 )



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUILDtNG g ,  ROOM t07
STATE CAT\4PUS

ALBANY, N,Y. 12227

A R E A  C O O E  5 I 8

s T A T E  r A X  C O M M T S S I O N

H E A R I t I 6  U N t T

P A U L  G R E E N B E R G

S E C R E T A R Y  T O
coM Mr  ss  I  oN

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N  E R

Xlltm6
(5l0lbfl-385o

Dl1ppf Albany, New York

Drc$it 3, rg75

MF. fanm Frnob klitrda
?E Fapart Avrnul
loourt Vrllrfr frs . op[

Drar lftl. B*ldylnr

Please take  no t ice  o f  the  I
of the state rax commi""io,fBn[So0"[d herewith.

Please take fur ther  not ice that  pursuant  to
Section ft) ?eA of the Tax Law, any
proceeding in  cour t  to  rev iew an adverse deci -
s ion  mus t  be  commenced  w i t l '
from the dare of rhis ooti. t l l  h rcnthr

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to t t re  unders igned.
Ttrese wil l  be referred to the proper party for
rep l v .

Veqf  t ru ly  yours,

' /,. / Jl7lo 1,, r(:f
rfft8trr o. mlolr
HEARING OFFICER

Pet i t i one r '  s  Represen ta t i - ve
Law Bureau

E n c .

AD-1 .  r2  (8 /73 )



STATE OF NEW YORK

STATE TA>( COMMISSION

In the Matter of the Petit ion

o f

JAI{ES FRENCH BALDWIN

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Year  L966.

DECISION

Petit ioner, James French Baldwin of 78 Forest Avenue, Locust

Va1ley,  New York,  has f i led a pet i t ion for  redeterminat ion of  a

deficiency or for refund of unincorporated business tax under

Ar t i c l e  23  o f  t he  Tax  Law fo r  t he  yea r  L966 .  ( r i l e  no '  66569589) .

On Apr i l  26,  I97I ,  the Income Tax Bureau issued a Not ice of

Def ic iency in  the amount  of  $3,659.90 p lus $884.96 in terest  for  a

tota l  o f  $4,544.86 in  unincorporated business tax.

On JuLy 22, 1971, petit ioner f i led a formal pet, i t ion cont,esting

the said Notice of Deficiency which was subsequently amended in a

second pet i t ion f i led November 27,  L974.

A formar hearing was held on December L9, 1974, dt rwo world

Trade Center, New York, New York, before Nigel G, Wright, Hearing
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Officer. fhe petit ioner was represented by Arthur C. Silverman, Esq.

and Harvey SchwarLz, Esq, of Golenbock and Bare1l, Esqs. The Income

Tax Bureau was represented by Saul Heckelman, Esq. appearing by

Alexander  Weiss,  Esq.  o f  counsel .

The record of said hearing has been duly examined and considered.

Petit ioner f i led a New York State income tax resident return for

the tax year L966, He f i led no New York State unincorporated business

tax returns for the year in question.

ISSUE

The issue is wtrether petit ioner, James French Baldwin's activit ies

relative to the above contested income quali f ied him for a professional

exempt ion under  sect ion 703 (c) ,  ar t ic le  23 of  the Tax Law despi te  the

fact that he had no formal col lege or university education.

FINDINGS OF FACT

I ,  Petit ioner, James French Baldwin, holds four United States

patents for numerous sophist icated nickel and cobalt base metals and

coatings and has recently received a Notice of Al lowance from the

Uni ted States patent  o f f ice for  a  f i f th  patent .

2. Petit ioner is a member of the American Society for Metals,

a leading profess ional  associat ion of  meta l lurg is ts .  For  more than

twenty years he has been exclusively engaged in the practice of



3 -

meta l lurgy.  Pet i t ionerrs  d iscover ies have contr ibuted s ign i f icant ly

to his f ield by enabling jet aircraft engines to be used in commercial

and mil i tary applications at sustained high alt i tudes, temperatures,

speeds and st resses.

3.  Pet i t ioner 's  accompl ishments in  h is  f ie ld  have been the

subject of numerous arLicles appearing in leading professional

meta l lurg ica l  journals .

4. Trhe four al loys vrhich petit ioner has created may be brief Iy

described as fol lows: 1) an al loy, known as PwA 692 and

PWA 694, vi lr ich has superior high temperature \^/ear resistancei

2) an al loy known as PWA 771 and PWA 789 developed for high tempera-

ture bearings; 3) a high temperature nickel based al loy, known as

B-1900, used in the turbine blades of most jet engines now fabricated;

and 4) a new improved high temperature nickel based alIoy, similar to

B- I900,  known as Baldwin- l .

5. The development of new and unique metal alloys demands

expensive and r igorous test ing on test  samples,  known as " test  mel ts . "

Petit ioner did not have his own faci l i t ies for either fabricating

the test melts or conducting tests thereon. Instead, he made arrange-

ments with metal suppliers and testing laboratories, of his choice,
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to have the necessary research done on his new alloy. Once the

tests showed the requisite quali t ies petit ioner was trying to

achieve, he then would submit his f indings to a group of engineers

and technicians employed by the company for whom he was doing the

research.  I f  these people found pet i t ioner 's  in i t ia l  f ind ings

satisfactory, they then authorized further testing, experimenting

with larger quantit ies of the al loy under more diverse condit ions'

Petit ioner had to pay the expense of the init ial testing. However,

the sponsor company would reimburse him for expenses incurred in the

more extensive second round of testing. When the new alloy had been

ful ly developed, petit ioner would then turn i t  over to the sponsor

company on a f i rs t  re fusal  bas is ,  re ta in ing the patent  h imsel f .

Further compensation would then be paid to petit ioner in the form of

royal t ies on h is  patent .

6. PetiLioner holds no formal degrees in metal lurgy or any

re lated d isc ip l ine.  He began h is  in formalr  fe t  extens ive,  t ra in ing

in metal lurgy Ln 1932 at a diesel engine plant of the American

Locamotive Company. Over the course of Lhe following twenty years,

through both private and government related experience, he became

extremely knowledgeable in many aspects of metal lurgy. Often he was
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assigned to the laboratory division of a part icular plant, He

received expert instruction in laboratorie+ often from the chief

metal lurgist* on various aspects of metal lurgy. In addit ion to his

on-the-job-training, petit ioner also did considerable reading in the

meta l lurg ic  f ie ld .

7. After years of experience and application of his knowledge,

petit ioner was often called upon to solve the diff icult problems

which had baff led other metal lurgists. Eventually, he special ized

in the conceptually diff icult and sophist icated area of developing

new and unique metal al loys.

B. Uncontroverted expert testirnony has established that

petit ioner, James French Baldwin, is considered to be one of the

most creative metal lurgists in the f ield of high temperature metal

superal loys. Moreover, he has been described by established metal lurgic

experts as a master of his f ield. The Income Tax Bureau has conceded

that petit ioner is an expert in the f ield of metal lurgy.

9. Today, most col leges, universit ies and engineering schools

offer degrees in metal lurgy including the Massachusetts Insti tute

of Technology, the California Insti tute of Technology, Syracuse

University, Columbia University, and the University of Pennsylvania.

Many insti tut ions also offer masters degrees and doctorates in the

disc ip l ine as wel l .
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10. Capital was not a material income producing factor to

pet i t ioner .

CONCLUSIONS OF LAW

Petit ioner is not subject to the unincorporated business

tax because h is  act iv i t ies const i tu te the pract ice of  a  profess ion

wi th in  the meaning of  sect ion 703 (c) .  Capi ta l  was not  a  mater ia l

income producing factorr dnd al l  of his unincorporated business

giross income for Lhe taxable year was derived from personal services

actually rendered by him.

The  commiss ion ' s  r egu la t i on ,  Reg .  Sec .  2O3 .11 (b )  ( 1 ) ,  de f  i nes

professions to include any occupation or vocation in which a

professed knowledge of some department of science or learning, gained

by a pro longed course of  specia l ized inst ruct ion and study,  is  used by

i ts  pract ica l  appl icaLion to  the af fa i rs  of  o thers,  e i ther  adv is ing,

guiding or teaching them, and in serving their int,erests or welfare

in the practice of an arL or science founded on it .  The word

"profession" implies attainments in professional knowledge as

dist inguished from mere ski l lr  drrd the application of knowledge to

uses for  o thers as a vocat ion.



existence of standards of conduct have been l isted

be taken into consideration in deLermining whether

t -

Educational background, l icensing regulations, and the

const i tu te the pract ice of  a  profess ion.  Mat ter  o f

as factors to

cer ta in  act iv i t ies

Rosenbloom v.

State Tax Comm., 44 AD 2d 69. While these measures may aid in

deciding what is a profession and what is not, they are not disposit ive

in Lhemselves.

Although metal lurgy is a recogni,zed academic discipl ine, i t  has

been held that actual professional achievement, as opposed to an

academic degree, is Lhe true measure of the professional, Teasue v.

G raves ,  27  N .Y .S .  2d  762  (3d  Dep t , .  I 94L ) ,  a f f  ' d  287  N .Y .  549  (1941 ) ;

Ge i f f eLs  v .  Mea lev ,  293  N ,Y .  583  (1944) ;  and  Voorhees  v .  Ba tes ,

308 N.Y.  784 (1954) .  The level  o f  knowledge and sk i l l  a t tested to

by an academic degree is what is really important, not the degree

i tse l f .  S imi lar ly ,  the absence of  a  l icense has been held not  to  bar

the profess ional  exempt ion.  Kahn & Jacobs v.  State Tax Comm.,  333 N.Y.S.

2d  957  (3d  Dep t .  7972 ) ,  a f f  ' d  33  N .Y .  2d  549  (1973 ) .

In  addi t ion to  the other  ind ic ia  of  profess ional ism,  i t  has a lso

been considered important whether or not the services performed must

involve something more than the type generally performed by Lhose in

the broader categories of a trade, business or occupation, Matter of

Koner  v .  Procaccino,  45 AD 2d 551.  Pet i t ioner  eas i ly  meets th is
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B.

standard, since few metal lurgists have reached the degree of

exper ience and specia l izat ion he has at ta ined.

One further factor by which to measure the professional is

Lhe degree to  vrh ich h is  act iv i t ies const i tu te a publ ic  serv ice.

Tannenbaum v.  State Tax Comm.,  46 AD 2d 4OO, 362 N.Y.S.  2d 608

(3d Dept .  1975) .  The added safety  that  is  brought  to  thousands

of air travelers daily, due to aircraft design improvements made

possib le  as a resul t  o f  pet i t ioner 's  a l loys,  qual i fy  pet iL ioner

under this requirement also.

DATED: Albany, New York
December  3 ,  l - 975

STATE TAX COMMISSION

, i
t /i t r l' / - - '
z ! / l

' i ' { . 1 , i  ' L ' r  ' ! - t (  l : - 1 ,  I

COMMISSIONER

COMMISSIONER


