
STATE OF NEW YORK
STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

iTULES ZUCKER

For a RedeEerminat ion of  a  Def ic iency or
a Refund of Unincorporated Business
Taxes under Art icle6s* Z3 of the
Tax Law fo r  the  Year (s )  L963,  L964,  L965

1966. L967 & 1968

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on the 7t,1n day of November ,  L9 74'  she served the within

Notice of Decision (cm<UeOe63jm{:icx) by *aeogifisd) mail upon Jules Zucker

(xepwxsrcettlre(>of) the Petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpald

wrapper  addressed as  fo l lows:  Mr .  Ju les  Zucker
ALLL Seagate Avenue
Brookl1m, New York LL224

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f , ice or off ic ial  depository) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the trxpsexfaOdl{I

f i ;E) pet i t ioner herein and that the address set forth on said wraPPer is the last

known address of the ftxpexxaOd:ax>o6<lCrx) petitioner.

to  be fore

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY €EKSDF{ry MArL

Sworn

Ttfl a y  o f

me this

November ,  19'14

AD-1 .30  (L /74 )
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STATE OF NEW YORK
STATE TAX COMI"IISSION

I n  t he  MaEte r the  Pe t i t i on

JULES ZUCKER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Unincorporated Business

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes  under  Ar t i c le  (39  23 o f  t he
T a x  L a w  f o r  t h e  Y e a r ( s )  1 9 6 3  '  1 9 6 4 '  L % 5 '
L 9 6 6 ,  1 9 6 7  &  1 9 6 8 .

Sta te  o f  New York
County of Albany

Janet Mack ,  being duly sworn, deposes and says Ehat

she is  an  employee o f  the  Depar tment  o f  Ta .xa t ion  and F inance,  over  18  years  o f

age, and that on the 4th day of November ,  L9 74, she served the wiEhin

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cerE i f ied)  ma i l  upon i lu1es  Zucker

kngreSxxfia<FrixnOf) the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  Lhereof  in  a  secure ly  sea led  pos tpa id

wrapper addressed a.s fol lows: Mr. Jules Zucker
411I Seagate Avenue
Brooklyn, New York LL224

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c iaL  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the sa. id addressee is the (eXxeea*x!fue

5E pet i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the  las t

known address of the (repreeuXxDdp:exxfutlx) petitioner.

Sworn to before me th is

o f

o f

AD-1 .30  ( r / 74 )



STATE OF NEW YORK

STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N I

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAHTION AND FINANCE

BUILDtNG 9,  ROOM 2t4.A
STATE CAMPUS

ALBANY, N.Y, 12227

A R E A  C O D E  5 I 8

DAttDr Albany, New York
Novombcr 4r L974

Irltr. *Ilrhe Zuekcr
4lll Scegate Avenur
Brooklynr l{ry York 11124

Dcar tlr. Euckorl

Please take notice of the DmIgIOtr
of  the State Tax Commiss ion enclosed herewi th.

Please take_fgr ther  not ice that  pursuant  to
section ($) 722 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { rcntht
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or  re fund a l lowed in  accordance wi th  th is
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be add.ressed to the undersigned.
Ttrese wil l  be referred to the proper party for
rep l y .

S T A T E  T A X  C O M M I S S I O N

H E A R I I I G  U N I T

E O W A R D  R O O K

S E C R E T A R Y  T O
c o M M t S S t o N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R T G H T  4 5 7 ' 2 6 5 5

M R .  L E I S N E R  4 5 7 ' 2 6 s 7

MR.  COBURN 457-2996

Enc .

cc :  Pe t i t i one r , s
Law Bureau

HEARING OFFICER

Representat ive

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMTSSTON

I n  t he  Ma t te r  o f  t he  pe t i t i on  :

o f :

JULES ZUCKER :
DECISION

for  Redeterminat ion of  Def ic iency or  :
for Refund of Unincorporated Business
Tax under  Ar t ic l -e  23 of  the Tax Law :
f o r  t he  Yea rs  1963 ,  1964 ,  1965 ,  L966 ,
L967 and 1968

Pet i t ioner ,  Ju1es Zucker ,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iency or  for  re fund of  un incorporated business

tax  under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he  yea rs  1963 ,  L964 ,  I 96s ,

1966 ,  1967  and  1968 .  ( r i l e  Nos .  46L6958L  and  B -1G146531 . )  A

formal  hear ing was held at  the of f ices of  the State Tax Commiss ion,

2 wor ld  Trade center ,  New York,  New york,  or r  May 22,  1974,  dt  9 :05 A.M.

before Nigel  c .  Wr ight ,  Hear ing of f icer ,  and cont inued on August  15,

1974 ,  d t  1 :05  p .M.  be fo re  pau l  B .  Coburn ,  Hear ing  O f f i ce r .  pe t i t i one r

appeared pro se.  The Income Tax Bureau appeared by SauI  Heckelman,  Esg. ,

(So lomon  S ies ,  Esg . ,  A lexande r  We iss ,  Esq . ,  o f  counse l ) .

ISSUE

D i d  p e t i t i o n e r ,  J u l e s  Z u c k e r ' s  s e l l i n g  a c t i v i t i e s  d u r i n g  t h e
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years 1953 through 1968 const i tute the carry ing on of  an unincor-

pora ted  bus iness?

FII{DINGS OF FACT

L.  Pet i t ioner ,  Ju les zucker ,  and h is  wi fe  f i ted New York

State income tax res ident  re turns for  the years 1963 through 1968.

He d id not  f i le  New York State unincorporated business tax returns

fo r  sa id  yea rs .

2-  on apr i t  26,  L971,  the rncome Tax Bureau issued a State-

ment  of  Audi t  Changes against  pet i t ioner ,  Ju les Zucker ,  imposing

un inco rpo ra ted  bus iness  tax  i n  t he  sum o f ;994 .75  upon  the  i ncome

received by h im f rom his  act iv i t ies as a sa lesman dur ing the years

1963 ,  1954  and  1965 .  f n  acco rdance  w i th  the  a fo resa id  S ta temen t

of  Audi t  Changes,  i t  issued a Not ice of  Def ic iency in  the sum of

$1 ,  3  55  . 2L .

3 .  On  Apr i l  26 ,  L97L ,  t he  Income Tax  Bureau  i ssued  a  S ta te -

ment  of  Audi t  Changes against  pet i t ioner ,  Ju les Zucker ,  imposing

unincorporated business tax in  the sum of  $643.81 upon the income

received by h im f rom his  act iv i t ies as a sa lesman dur ing the years

1966 ,  L967  and  1968 .  I n  aeco rdance  w i th  the  a fo resa id  S ta temen t

of  Audi t  changes,  i t  issued a Not ice of  Def ic iency in  the sunt  o f

$76L . I 7  .
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4.  Dur ing the years L963 through 1968,  pet i t ioner ,  Ju les Zucker ,

was a spor tswear  sa lesman.  He represented Peters Spor tswear  Co. ,

I nc .  du r ing  sa id  yea rs .  He  a l so  rep resen ted  Car l t on  Sh i r t  Co . ,  I nc .

dur ing the year  1963.  The f i rms were unaf f i l ia ted and the i r

respect ive products  were noncompet i t ive.

5 .  Du r inq  the  yea r  1963 ,  Car l t on  Sh i r t  Co . ,  I nc .  w i thhe ld

Federal and New York State income taxes and social security tax

f rom the  $4 ,335 .00  i n  commiss ions  pa id  to  pe t i t i one r ,  Ju les  Zucke r ,

I t  covered h im for  workmenrs compensat ion,  d isabi l i ty  and unemploy-

ment  insurance.  Peters Spor tswear  Co. ,  Inc.  d id  not  wi thhold the

a fo resa id  taxes  f rom the  $17 ,885 .36  i n  commiss ions  pa id  to  h im .

r t  d id  not  cover  h im for  the aforesaid types of  insurance.  He

was not  re imbursed for  h is  bus iness expenses.  He deducted these

expenses on Schedule f fCrr  o f  h is  Federa l  income tax return.  They

did not  exerc ise any substant ia l  superv is ion and contro l  over  h is

sales act iv i t ies and technigues or  over  the t ime he devoted to

sales,  except  to  l imi t  the ter r i tory  in  which he could se l l .

6 .  Du r ing  the  yea rs  1964  th rough  1968 ,  Pe te rs  Spor t swear  Co . ,

rnc.  pa id pet i t ioner ,  Ju les Zucker ,  or l  advance of  $200.00 per  week

against  commiss ions.  I t  deducted Federa l  and New York State income

taxes and soc ia l  secur i tv  tax f rom said advance.  Taxes were not

withheld from the bal-ance of the commissions paid to him which
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were repor ted on a Form 1099.  He requested the advance because

of  the large amount  of  h is  t ravel ing and enter ta inment  expenses.

He was not  re imbursed by h is  pr inc ipa l  for  sa id t ravel ing or

enter ta inment  expenses.  I t  covered h im for  workmen's  compensat ion

insurance.  He was a lso a member of  i ts  B lue Cross p lan,  for  which

he paid the premiums.  I t  d id  not  exerc ise any substant ia l  super-

v is ion or  contro l  over  h is  sa les act iv i t ies and techniques or

over  the t ime he devoted to  sa les excent  to  l imi t  the ter r i torv

in which he could se1I and to prohibit him from carrying other

manu fac tu re r ' s  l i nes .

CONCLUSIONS OF I,AW

A. That  the income received by pet i t ioner ,  Ju les Zucker ,

from the f irms that he represented during the years 1963 through

1968,  const i tu ted income f rom his  regular  bus iness of  se l l ing

sportswear and not compensation as an employee exempt from the

imposi t ion of  the unincorporated business tax in  accordance wi th

the meaning and in tent  o f  sect ion 703 (b)  o f  the Tax Law.

B .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  Ju les  Zucke r ,

dur ing the years 1963 through 1968,  const i tu ted the carry ing on

of  an unincorporated business and h is  income der ived theref rom

was subject  to  the unincorporated business tax in  accordance wi th
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the meaning and in tent  o f  sect ion 7O3 of  the

C.  That  the r ret i t ion of  Ju les Zucker  is

no t i ces  o f  de f i c i ency  i ssued  Apr i l  26 ,  197L ,

DATED: Albany, New York

November 4,  1974

Tax Law.

denied and the

a re  sus ta ined .

STATE TAX COMMISSION

\ r ,  r ' : --  l ' '
\, \\*-vt*uw I LU-.-'"-^'*"

COMMISSIONER

PRESIDENT


