
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t . i t i on

o f

HERBERT ZIMMERMAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Unincorporated Business
T a x e s  u n d e r  A r t i c l e ( s i  2 3 o f  t he
Tax Law fo r  the  Year (s )  L967,  1968 &
L 9 6 9 .

Sta te  o f  New York
County  o f  A lbany

Janet Mack ,  being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 4th day of November ,  L974 ,  she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  uponHerber t  Z immerman

(X€ip{r6t6f6€e$[fdxtt) the petitioner in the within

proceed ing ,  by  enc los ing  a .  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper addressed as fol lows: Mr. Herbert  Zimmerman
69-L4 215th  St ree t
Bayside, New York L1364

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l -  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  Ner . r  York .

That deponent further says that the said addressee is the (reoeexxDsH:ixe

06}  pe t i t ioner  here in  a .nd  Ehat  the  address  se t  fo r th  on  sa id  wrapper  i s  the  las t

known address of the (XmCe*nggS€*X$g{xfbni petitioner.

Sworn to before me th is

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

HERBERT ZIMMERIVIAN

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Unincorporated Business
Taxes under  Ar t i c le  (9 !  23 of the
Tax Law fo r  the  Year  (s )1967,  1968 &
L 9 6 9 .

S t a t e  o f  N e w  Y o r k
County  o f  A lbany

i lanet Mack ,  being duly sworn, deposes and says that

she is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age,  and tha t  on  the4th  day  o f  November  ,  L%4,  she served the  w i th in

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon ' Joseph Lapat in ,  Esq.

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in

proceed ing ,  by  enc los ing  a .  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

rrrapper addressed a,s fol lows: , foseph Lapat in,  Esq.
475 Fifth Avenue
New York, New York 10017

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c iaL  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

Tha.t  deponent further sa.ys that the said addressee is the (representat ive

o f )  pe t , i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the  las t

known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

Sworn to before me this

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

o f N

AD-1 .30  ( t / 74 )



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

. STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANCE

BUILDING 9,  ROOM 2tr t -A
STATE CAMPUS

ALBANY, N.Y,  12227

A R E A  C O O E  5 I 8

OASEDT Albany, New York

trovabrr 4, L974

STAtE  TAX  C0MMtSS tOr {
H E A R I N G  U N I T

E D W A R D  R O O K
SECRETARY TO
c0MM tss lot t t

ADORESS YOUR REPLY  TO

MR.  WRTGHT 457 .2655

MR.  LE ISNER 457 -2657

MR.  COBURN 457 -2896

!lr. Eorbort Etnncruan
69-14 215th Stmet
EayeLdo' fw York 1f,364

Drtr l'lr. SLmcrnatrr
Please take notice of the DBCIgItr
o f  the State Tax Commiss ion enclosed herewi th.

Please take fur ther  not ice that  pursuant  to
section (!t) 7r, of th; Tax Law, any
proceeding in  cour t  to  rev iew an adverse deci -
sion must be commenced within 4 nontftr
f rom the date of  th is  not ice.

{nV inquir ies concerning the computation of tax
due or  re fund a l lowed in  accordance wi th  th is
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
T'hese wil l  be referred to the proper party for
rep l y .

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

Representa t ive

B. Coburn
EARING OFFICER

AD-1 .12  (8 /73 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

HERBERT ZIMMERMAN

for  Redeterminat ion of  Def ic iency or
for  Refund of  Unincorporated Business
Tax under Art icle 23 of the Tax Law
fo r  t he  Years  L967 ,  L96B and  L969-

DECISION

Pet i t ioner ,  Herber t  Z immerman,  has f i led a pet i t ion for

redeterminat ion of  def ic iency or  for  re fund of  un incorporated

business tax under  Ar t ic le  23 of  the Tax Law for  the years L967,

1968  and  L969 .  (F i I e  No  .  9 -34367583 .  )  A  fo rma l  hea r ing  was

held before Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices of

the State Tax Commission, 2 WorLd Trade Center, New York, New

York ,  o r r  Augus t  15 ,  L974 ,  a t  12 :55  P .M.  Pe t i t i one r  appeared  by

,Joseph Lapatin, Esq. Thre Income Tax Bureau appeared by

Sau l  Hecke lman ,  Esq . ,  (A lexander  J .  We iss ,  Ese . ,  o f  counse l ) .

ISSUES

1.  Did the se l l ing act iv i t ies of  pet i t ioner ,  Herber t  Z immerman,

dur ing the years L967,  1968 and L969 const i tu te the carry ing on

of  an unincorporated business?

I I .  f f  pet i t ioner ,  I lerber t  Z immerman,  was carry ing on an

unincorporated business dur ing the years L967,  1968 and L969,

what port ion of the income derived therefrom should be al located

to New York State?
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I I I .  D id pet i t ioner ,  Herber t  Z immerman,  have reasonable cause

for  fa i l ing to  f i te  New York State unincorporated business tax

returns for  the years L967,  19GB and L969?

FINDINGS OF FACT

I .  Pet i t ioner ,  Herber t  Z immerman,  and h is  wi fe  f i led New

York state income tax resident returns for the years 7967, 1968

and T969.  He d id not  f i le  New York State unincorporated business

tax returns for  sa id years.

2. On January 3I, L972 the fncome Tax Bureau issued a State-

ment of Audit Changes against petit ioner, Herbert Zimmerman,

imposing unincorporated business tax in  the to ta l  sum of  $L,944.34

upon the income received by h im f rom his  act iv i t ies as a sa lesman

dur ing the years 1967,  1968 and 7.969.  r t  a lso imposed penar t ies

in  the to ta l  sum of  $573.78 for  fa i lure to  f i le  New York State

unincorporated business tax returns for  sa id years.  In  accord.ance

with the aforesaid Statement of Audit Ctranges, i t  issued a Notice

o f  De f i c i ency  i n  t he  sum o f  92 ,794 .86 .

3.  Pet i t ioner ,  Herber t  Z immerman,  was a matern i ty  wear  sa les-

man dur ing the years L967,  1968 and L969.  He represented s ix

unaf f i l ia ted f i rms dur ing the years L967 and 7968 and three

unaf f i l ia ted f i rms dur ing the year  1969.  He d id not  have any

employees.  He d id not  have h is  own business le t terhead.

4.  Dur ing the years L967,  1968 and L969 the f i rms for  whom

petit ioner, Herbert Zimmerman, sold maternity wear did not

wi thhold Federa l  or  New York State income taxes or  soc ia l  secur i ty

tax from the commissions paid to him. Tkrey did not cover him
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for  workmen's  compensat ion or  unemployment  insurance.  He was

not  re imbursed forh is  bus iness expenses.  He deducted h is

business expenses on a Schedule r rCtr  o f  h is  Federa l  income tax

returns.  The f i rms for  whom he so ld merchandise d id not  exerc ise

any substant ia l  superv is ion or  contro l  over  h is  sa les act iv i t ies

and techniques or over the t, ime he devoted to sales, except to

l imi t  the ter r i tory  in  which he coul .d  se l l .

5 .  Dur ing the years 1967,  1968 and 1969 pet i t ioner ,

Herbert Zimmerman, maintained an off ice in his home in Bayside,

New York.  He d id not  have an of f ice or  a  regular  p lace of

business outs ide of  New York State.  A l l  o f  h is  sa les were

made to customers located outs ide of  New York State.  His

terr i tory  consis ted of  the s tates of  V i rg in ia ,  Nor th Caro l ina,

South Caro l ina,  Georg ia,  F lor ida and Alabama.

6. Petit ioner, Herbert Zimmerman, did not f i le New York

State unincorporated business tax returns for  the years L967,

t96B and L969 because he bel ieved that  he was not  l iab le for

the unincorporated business Lax.

CONCLUSIONS OF LAW

A. That the income received by petit ioner, Herbert Zimmerman,

f rom the f i rms that  he represented dur ing the years L967,  1968

and 1969 const i tu ted income f rom his  regular  bus iness of  se l l ing

maternity clothes and not compensation as an employee exempt

from the imposit ion of the unincorporated business tax in accord-

ance wi th  the meaning and in tent  o f  sect ions 703 (b)  and 703 ( f  )

of the Tax Law.
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B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Herber t  Z immerman,

during the years L967, L96B and L969 constituted the carrying on

of  an unincorporated business and h is  income der ived theref rom

was subject to the unincorporated business tax in accordance

r,vith the meaning and intent of section 7O3 of the Tax Law-

C. That since petit ioner, Herbert Zimmerman, did not have

a regular place of business outside of New York State during

the years L967,  1968 and L969,  a l l  o f  h is  bus iness income,  inc lud ing

the income derived from out-of-state sales during the period,

was properly al located to New York State in accordance with the

meaning and in tent  o f  sect ion 7O7 (a)  o f  the Tax Law.

D. Ttrat petit ioner, Herbert Zimmerman, did not have reasonable

cause for  fa i l ing to  f i le  New York State unincorporated business

tax returns for  the years L967,  1968 and 1969 and,  therefore,

the penal t ies assessed pursuant  to  sect ion 685 (a)  o f  the Tax Law

for  the years Lg67 and 1968 and pursuant  to  sect ions 685 (a)  (1)

and 685 (a)  (2)  o f  the Tax Law for  the year  L969 were proper .

E. That the petit ion of Herbert Zimmerman is denied and

the Not ice of  Def ic iency issued January 31,  1972 is  susta ined.

DATED: Albany, New York

Nove'.nber 4, L974

COMMISSIONER


