
STATE OF NEW YORK
STATE TAX COM},IISSION

In the Matter of the Pet i t ion
:

O I

:

FRANKLIN W. ANd }4ARJORIE YARKER
:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Refund o f  Un incorpora ted  Bus iness :
Taxes  under  Ar t i c le  (s )  23 of  the

Tax Law fo r  the  Year (s )  1961 ,L962 and :
1 9 5 3 .

,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financer over 18 years of

age ,  and  tha t  on  the  I l t h  daY  o f Apr i l  ,  L974,  she served the  w i th in

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon FRANKLTN w '  and

MARJORIE YARKER (representat ive of)  the pet i t ioner in the within

proceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id

\^Trapper addressed as fo l lows : M r .  &  M r s .  F r a n k l i n  W .  Y a r k e r

1610 Bah ia  Dr ive
F o r t  P i e r c e ,  F l o r i d a  3 3 4 5 0

and by deposit ing same encl-osed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excl-usive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent further says that the said a.ddressee is the (representat ive

of) pet i t ioner herein and tha.t  the address set forth on said l rraPPer is the last

known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

AFFIDAVIT OF MAILING

OF NOTICE OF DECISION
BY (CBRjF{+'1ED) MArL

State of  New York
County of  Albany

MARTHA FUNARO

AD- 1.  30 ( t /7  4)



STATE OF NEW YORK
STATE TAX COMMISSION

In the l' latter of the Petition

o f

FRANKLIN W. & MAR.TORIE YARKER
:

For a Redeterrninat ion of a Def lc iency or
a Refund of Unincorporated Business:

Taxes  under  Ar t i c le  (s )  23 of  the

Tax  Law fo r  t he  Year (s )  1961 ,  L962  &  :

,  1963

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the DepartmenL of Taxat ion and Finance, over 18 years of

age, and that on the 5th day of Apri l  ,  L974, she served the within

Notice of Decision (or Determinat ion) by (cert l f ied) rnai l  upon Frankl in W' &

l4arjorie Yarker (representat lve of)  the pet i t ioner in the within

proceedtng, by enclosing a true copy thereof in a securely sealed postpald

wrapper addressed as fol l -ows: Mr. & Mrs. Frankl in W. Yarker
e25 Eoglish Road
Rochester,  New York L46L2

and by deposit ing same encl-osed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent further says tha.t  the said addressee is the (representat ive

of) per i t ioner herein and that the address set forth on said wraPPer is the last

known address of the (representat lve of the) pet i t ioner.

Sworn to before me th is

d a y  o f Apri
, l

.tr'

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEW YORK
STATE TAX COMMISSION

In the l" lat ter of  the Pet l t ion

o f

FRANKLIN W. & IIARJORIE YARKER AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL:

For a. Redeterminat ion of a Def ic iency or
a Refund of Unincorporated Business:
Taxes  under  Ar t i c le  (s )  23 of the
Tax Law fo r  the  Year (s )  196 l  '  L962 & :

1 9 6 3

Sta te  o f  New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of Lhe Department of Taxat ion and Financer over 18 years of

age, and that on the 5th day of Apri l  ,  1974, she served the within

Norice of Decision (or Determinat ion) by (cert l f ied) mai l  upon James R. Sul l ivan,
E s q -

(representat ive of)  the pet i t ioner in the within

proceeding, by enctosing a true coPy thereof in a securely sealed postPald

wrapper  addressed as  fo lLows:  James R-  Su l l i van ,  EsQ'
Lamb, Webster,  WaIz, Telesca & Donovan
Sui te  700,  19  West  Ma in  St ree t
Rochester,  New York L46L4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(posr off ice or off ic ial  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says tha.t  the said addressee is the (representat lve

of) pet i t ioner herein and that the address set forth on said wraPper is the last

known address of the (representat lve of the) pet i t ioner '

Sworn to before

tq day of

A D - 1 . 3 0  ( L / 7 4 )

me this

4.



STATEOF NEW YORK

fJ+IE'fI 99S81'ASi""
X6&IIIXIXK>GXXIXTXX pR Es I oEN 1

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

of

Please take further notice that
the Tax Law any proceeding in
must be commenced within
the date of this notice.

Peti t ioner's Representative
Law Bureau

&rsif hok
SrsretrlY to tba
Btrte !al( Cffitrrlon

DEPARTMENT OF TAXATTON .AND FINANCE
BUILDING.9, ROOM 214A

STATE CAMPUS
ALBANY, N. Y. 12?27

AREA CODE 518

457 -2655  ,  6 .  7

1fg;n lAlbany, New York

rprll 5, 197{

fr. & lkl" trrnlclln tl. Ierltlr
815 hf,lt$ b.C
lbdlrrtrr, Ir* lorte L#Lz

Orrr lE" & llrl. Irrlcrr

Please take notice of the mrgtof
the State Tax Commission enclosed herewith.

pursuant to tCC1!,lOO 722 Ot
court to review an adverse decision

{ trbotlrr after

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These wil l  be referred
to the proper party for reply.

Very truly yours,

.sTATE t^r  COMMt3StOi l

fiEARttac uItT

EDWARO ROOK

SECiETAiY TO
coMMtS3 tOr

ADDRE3t YOUR REPLY TO

AD-r.r2 (7 /7O)
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STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

Frankl in  W. and Mar jor ie  Yarker

for  a  Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated Business
Taxes under  Ar t ic le  23 of  the Tax Law
fo r  t he  Years  1961 ,  L962  and  1953

DECISION

FINDINGS OF FACT

timely f i led New York State income tax returns

L962 and 1963,  but  d id  not  f i le  un incorporated

for  those years.

Determinat ion of  def ic ienc ies in  un incorporated

years 1961,  L962 and 1963 was issued on

against  the taxpayers under  F i le  No.  4974'

The taxpayers  pe t i t ioned fo r  a  redeterminat ion  o f

de f ic ienc ies  in  un incorpora ted  bus iness  taxes  under  Ar t i c le

2 3  o f  t h e  T a x  L a w  f o r  t h e  v e a r s  1 9 6 1 ,  L 9 6 2  a n d  1 9 6 3 '

A  fo rmal  hear ing  was he ld  a t  the  o f f i ces  o f  the  Sta te  Tax

commiss ion ,  Rochester ,  New York ,  o f r  Ju ly  15 ,  L97L,  be fore  L .  Rober t

Le isner ,  Hear ing  Of f i cer .  The taxpayer  was represented  by  Lamb,

Webster ,  WaLz,  Te IeSca,  and Donovan,  James R.  Su l l i van ,  Esq.  o f

Counselr  dfrd the Income Tax Bureau was represented by Edward H.

B e s t ,  E s q .  ( a l e x a n d e r  W e i s s ,  E s q . ,  o f  C o u n s e l ) .

ISSUE

Was the  sa le  o f  Lhe taxpayers '  fa rmland a f te r  the i r  re t i rement

sub jec t  to  un incorpora ted  bus iness  tax?

1 .  Pe t i L ione rs

for  the years L96L,

business tax returns

2 .  A  No t i ce  o f

bus iness tax for  the

September 13,  L965,

3, The taxpayers petit ioned for redetermination of the
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de f i c i enc ies .

4. The taxpayers for many years owned a farm on English

Road in the Town of Greece, Monroe County, New Yorkr orl which

they resided and conducted farming operations. Through 1959'

their son, Charles Yarker, was employed by them on the farm.

5.  In  December,  L959,  Frankl in  Yarker  re t i red f rom act ive

farming and except  for  h is  res idence leased the farm to h is  son,

Char les Yarker ,  for  one-hal f  o f  the net  income of  the farm- The

lease specif ied the manner of computing net income and provided

for payment of expenses and was automatical ly renewed from year

to year .

6.  Frankl in  Yarker  d id  not  operate the farm af ter  L959.

In 1960,  Char les Yarker  operated the ent i re  farm.  On JuIy  21,

1961,  Frankl in  Yarker  so ld 86 acres f rom the farm to Landorama,

Inc.  and h is  son cont inued to farm the balance of  the land,  In

L962,  Frankl in  Yarker  so ld 53 more acres.  Dur ing th is  t ime,

Char les Yarker 's  heal th  deter iorated and he eventual ly  ceased

al t  farm operat ions,  and no farm operat ions were carr ied on

by anyone s ince then.

7.  Char les Yarker  d ied before June,  L965,  and Frankl in  Yarker

has  s ince  d ied .

CONCLUSIONS OF LAW

A. Farming const i tu tes the operat ion of  an unincorporated

business.  The income f rom the sa le of  bus iness assets dur ing

l iqu idat ion of  the unincorporated business is  subject  to  unin-

corporated business tax.  Mat ter  o f  Wesnofske,  STC Feb.  2L,  L97L;

Lou i s  Be r r v  e t  a1 . ,  STC Feb .  11 ,  L97L .
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B.  The pet i t ion is  denied and the determinat ion of  the

def ic iency in  unincorporated business tax is  susta ined-

C.  Pursuant  to  Lhe Tax Law,  in terest  shal l  be added to

the toLal  amount  due unt i l  pa id.

DATED: Albany, New York

Apr i l  5 ,  T974

STATE TAX COMMISSION

/ t , , '  / r t ,  '
(  r ^ '  )  i  euc  .  / /  * 4 '  

" ' ' o :  /
CoMMISSTONER 

I

COMMISSIONER

SSIONER


