
STATE OF NEW YORK
STATE TAX COMMISSION

In the l"latter of the Petition

o f

RALPH WINTHROP 
:

:
For a Redeterminat ion of a Def ic iency or
a  Refund o f  Un incorpora ted  Bus iness :

Taxes  under  Ar t i c le  (s )  23  o f  the
Tax Law fo r  the  Year (s )  1963 ,  L964 & :

1 9 6 5  &  1 9 6 7

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of  New York
County of  Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financet over 18 years of

age,  and tha t  on  the  3o thday  o f  Apr i l  ,  L974,  she served the  w i th in

Notice of Decision (or Determlnat ion) by (cert i f ied) mai l  upon Ralph Winthrop

( r e p r e s e n t a t i v e o f ) t h e p e t i t i o n e r i n t h e w i t h i n

proceeding, by enclosing a true copy thereof in a securely seal-ed postpaid

\^rrapper addressed as fol l -ows: Mr. Ralph Winthrop
2 Dicks Lane
Ros lyn ,  New York  LL576

and by deposit ing same enctosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said r traPPer is the Last

known address of the (representat ive of the) pet i t ioner.

Sworn to  be fore

day  o f

. l *-- '

AD-1 .30  (L /74 )

' )  ,  LP74

irffi"



STATE OF NEI^I YORK
STATE TAX COMMISSION

In the l"latter of the Petiti.on

o f

RALPH WINTHROP

For a Redeterminat ion of a Def ic iency or
a Refund of Unincorporated Business
Taxes  under  Ar t i c le  (s )  23 of  the

Tax Law fo r  Ehe Year (s )  L963,  L964 &
1965 & f957

State of  New York
County of  Albany

Martha Funaro, belng duly sworn, deposes and says that

employee of the Department of Taxat ion and Financer over L8 years of

that on the 3Qth day of Apri l  ,  L9 74, she served the within

Decision (or Determinat ion) by (cert i f ied) mai l  upon Richard H' Sonet,
c .  P .  A .

( r e p r e s e n t a t i v e o f ) t h e p e t l t i o n e r i n t h e w l t h i n

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

r^rrapper addressed as folLows :  Richard H. Sonet,  C - P -  A.

660 Madison Avenue
New York, New York 1002I

and by deposit ing same encLosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the excLusive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent further says tha.t  the said addressee is the (representat lve

of) pet i t ioner herein and that,  the address set forth on said wraPPer is the Last

known address of the (representat ive of the) pet i t ioner.

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

she  i s  an

age,  and

No t i ce  o f

Sworn to before

30th  day  o f

me this

i 1

A D - 1 . 3 0  ( L / 7 4 )



DEPARTMENT

STATE OF NEW YORK

OF TAXATION AND
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N. Y. I2Z'

AREA CODE 518
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HEANIXC UNIT

EOUARD ROOK
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must be commenced within { hntbf
the date of this notice.

htedg Albany, New York

lprll 3O, X974

lE. n fsh ntntbrop
2 9tcikr lrnc
bel1ta, trrr Isrh 113?6

hr llr. Hlnthropr

Please take notice of the OrclgIOf
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to tt0ti.On 1?,2 OC
the Tax Law any proceeding in court to review an adverse decision

of

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

i ' "  i t i l  / , 1  
' f

l  , 
.1,, 

! '  .) '  t" '- 
"w-/* 

-/

[lycl O. ilrlght
HEARING OFFICER

cc Peti t ioner's Representative
Law Bureau



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

RALPH WINTHROP

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law for
t he  Yea rs  1963 ,  L964 ,  1965  and  L967 .

DECISION

Ralph Winthrop f i led pet i t ions under  sect ions 722 and 689

of the Tax Law for the redetermination of deficiencies in unin-

corporated business tax under  Ar t ic le  23 of  the Tax Law issued

on August 2L, L967, for the years 1963 through 1965 in the amount

o f  $ I ,811 .19  p lus  i n te res t  o f  $245 .L3  and  a  pena l t y  f o r  f a i l u re

to f i le  1963 and L964 tax returns of  $278.86 for  a  to ta l  o f

$2 ,335 .18  and  i ssued  on  May  25 ,  T97O,  fo r  t he  yea r  L967  i n  the

amoun t  o f  $871 .35  p l us  i n t e res t  o f  $ f10 .35  f o r  a  t o ta l  o f  $981 .70 .

A hear ing i  was duly  held on May I ,  L973,  dt  the of f ices of  the

State Tax Commiss ion,  B0 Centre Street ,  New York Ci ty ,  before

Nigel  c .  Wr ight ,  Hear ing Of f icer .  Pet i t ioner  was represented by

Vincent  W. Wi t t ,  C.P.A. ,  o f  Sonet  & Wi t t .  Tkre Income Tax Bureau

was represented by Saul  Heckelman,  Esq. ,  appear ing by Solomon Sies,

Esq. The record of said hearing has been duly examined and

cons ide red .

TSSUE

Ttre issue in  th is  case is  whether  the pet i t ioner ,  a  l i fe

insurance so l ic i t ing agent  and "pension p1anner" ,  is  engaged in

an unincorporated business.

FINDINGS OF FACT

I.  Pet i t ioner  is  a  t i fe  insurance so l ic i t ing agent  and has

been  so  s ince  1955 .  He  has  had  ma jo r  assoc ia t i ons  w i th  two  compan ies ,
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first, the New hrgland Mutua1 Life Tnsurance Company of Boston,

Massachusetts, through the David Marks, Jt. agency in Manhattan

and subsequently the Canada Life Insurance Company of Toronto,

Canad.a, through two of its branches in Mantrattan. With both

companies,  he had a "career"  contract  which appears typ ica l  in

providing for renewal commissions and stating that petit ioner

shal l  determine the t ime,  p lace and manner  of  so l ic i ta t ion.

2.  Pet i t ioner  had a specia l  agreement ,  f i rs t  wi th  New h:g land

Mutual and then Canada Life, that he would act as a "pension con-

sul tant" .  This  was for  the purpose of  procur ing appl icat ions for

pension policies and for such other duties as the company may

requi re.  Pet i t ioner  was to  be paid a sa lary  of  a  s t ipu lated

annual rate but this was contingent upon the production of a

minimum amount of business by petit ioner, his "subagfents " and

"subbrokers" .  He a lso received a commiss ion on business produced

above this minimum. Petit ioner explained that this agreement in

ef fect  a l lowed h im to a id  other  insurance agents wi thout  sp l i t t ing

a conunission with the agent but rather gett ing paid out of the

general agents overridinq commission. fhe reason for the minimum

was to cover  the occasions when on a smal l  sa1e,  the commiss ions

were not enough to cover petit ioner's t ime. The amount of the

spl i t  commiss ion would be negot ia ted wi th  each agent  he helped.

3.  Pet i t ioner  d id  h is  bus iness s ince 1965,  under  the name

Ralph Winthrop Associates,  a l though he,  in  fact  had no associates.

TLris was f irst done at the suggestion of the David Marks, Jr-

agency in order to impress prospective customers and give the

impress ion that  he acted as an "advisor" .  He is  l is ted as a

broker  as wel l  as a dealer .  He had an of f ice f i rs t  a t  666 Fi f th

Avenue and after 1965, Ert 509 Madison Avenue. This business had
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gross cof imiss ion income as fo l lows:  f rom the David Marks,  Jr .

agency ,  $L7 ,73L .87  i n  1953 ,  $ I3  , 952 .32  i n  1964 ,  and  $5 ,015 .61

in L965;  f rom S.J.  Merken L i fe  Associates,  noth ing in  L963,

$11 ,124 .85  i n  L964 ,  and  $4 ,810 .05  i n  1965 ;  f r om o the r  l i f e

i nsu rance  compan ies ,  $3 ,345 .92  i n  L963 ,  $4 ,276 .94  t n  L964 ,

and  $5 ,778 .82  i n  1965 ;  f r om mu tua l  f und  sa les ,  $943 .2O  i n  1963 ,

S1 ,170 .03  i n  1964 ,  and  $5 ,793 .82  i n  1965 .  T t re  t o ta l  g ross

commiss ions  v re re  $22 ,O2O.99  i n  L963 ,  $30 ,524 .L4  i n  1964  and

$21 ,  398 .  15  i n  1965 .  The  ne t  i ncome a f  t e r  expenses  l vas  $LO,472 .99

in  1953 ,  $ I5 ,893 .96  i n  1964  and  $6 ,789 .37  i n  1965 .  These  ne t

amounts were repor ted as business income in  pet i t ioner 's  personal

tax returns.

4. Petit ioner incorporated his business in January 1966 under

the name Ralph Winthrop Associates,  Inc.  I t  descr ibes i ts  bus iness

on tax returns as an " insurance and secur i t ies dealer" .  I t  is

l icensed to sel l  insurance although petit ioner claims its work

is that of an advisor and consultant with respect to both insured

and noninsured pensions and was formed to j-nsulate him from lega1

l iab i l i ty  for  er roneous advice.  Some of  i ts  income was f rom fees

computed independently of any insurance so1d. It  appears, however,

that some of the consultation service would be given in the course

of  he lp ing another  agent  se l l  a  po l icy  and the fee would be a sp l i t

commiss ion;  a t  o ther  t imes,  the corporat ion would se l l  the re la ted

insurance or  mutual  fund and co l lect  a  commiss ion.

5. The giross income of the corporation in L966 and 1967, does

not  appear  in  the record.  I ts  net  income for  f isca l  years ending

Ju l y  31 ,  L966  and  Ju l y  31 ,  L967 ,  i s  $2 ,879 .82  and  $493 .84 .  I t

pa id a sa lary  to  pet i t ioner  of  $4,700.00 in  the f isca l  year  L966

and  $23 ,500 .00  i n  t he  f i s ca l  yea r  1967 .  I n  L967 ,  i t  pa id  i t s  own

franchise tax on the a l - ternat ive basis  inc lud ing sa lar ies.  TLre
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f isca l  year  1967 salary  is  inc luded in  pet i t ioner 's  own personal

tax return for  ca lendar  year  L967.  No d iv idends are repor ted in

said return.

6.  Pet i t ioner  repor ted cer ta in  "sa lar ies"  on h is  personal

income tax returns. Tlrese were: from the David. Marks, Jr. agency,

#L2 ,2OO.06  i n  l - 963  and  $7 ,083 .39  i n  L964 ;  f r om Canada  L i f e ,  $708 .34

in 1963,  $20,603.38 in  1965,  dr r .  unknown amount  in  L966,  and

$38 ,982 .25  i n  1967 ;  f r om Ra lph  W in th rop  Assoc ia tes ,  I nc . ,  $23 ,500 .00

in 1967. Both taxes and social security were withheld on these

amounts.

7. TLre "salary" from the David Marks, JE. agency and from

Canada Life was simply a minimum income guarantee against commis-

s ion.  This  was pursuant  to  the pension consul t ing agreements.

B.  Tt re of f ice of  Ralph Winthrop Associates,  Inc.  was on the

same premises as the David Marks, Jr. agency at f irst, and then on

the same premises as Canada Life. He did not pay rent. He paid.

a l l  o f  h is  other  e>(penses,  however ,  and they were substant ia l .

9 .  Pet i t ioner  d id  not  f i le  re turns for  un incorporated busi -

ness taxes in  1953 and 1964.  No reason was g iven for  the fa i lure

to f i le  these returns.  Pet i t ioner  d id  f i le  a  return for  1955,  but

included onlv the commission income and not the "salary" income.

CONCLUSIONS OF LAW

I t  is abundantly clear that petit ioner is an independent con-

t ractor  wi th  respect  to  a l l  o f  h is  income received d i rect ly  f rom

insurance companies,  whether  in  the form of  commiss ion or  "sa lar ies" .

With respect to the salary received from his own corporation, i t  is

c lear  that  sa id sa lary  is  received for  the same k ind of  serv iees for

which he receives commiss ion income.  The penal ty  here is  ent i re ly

j  us t i f i ed .
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Ttre def ic iency is  correct  in  a l l

with such i.nterest as may be computed

Tax Law.

DATED: Albany, New York

A p r i l  3 0 ,  L 9 7 4

respects  and

under  sect ion

is due together

684 of the

SSIONER


