
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t t , e r  o f  t he  Pe t i t i on

o f

SEYMOUR WIB\TER

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of  Unincorporated Business
Taxes under  Ar t i c le  (s )  23 o f  t he
Tax Law fo r  the  Year (s )  1968,  L969 &

L970 .

Sta te  o f  New York
Coun ty  o f  A lbany

Marf t ra Funaro,  being duly sworn,  deposes and says Ehat

she  i s  an  emp loyee  o f  t he  Depa r tmen t  o f  Ta .xa t i on  and  F inance ,  ove r  lB  yea rs  o f

age,  and that  on the 3oth day of  October ,  L9 74,  she served the wi th in

No t i ce  o f  Dec i s i on  (o r  De te rm ina t i on )  by  ( ce r t i f i ed )  ma i l  upon  Se fmour  W iene r

( rep resen ta t i ve  o f )  t he  pe t iE ione r  i n  t he  w i th in

p roceed ing ,  by  enc los ing  a  t r ue  copy  Lhe reo f  i n  a  secu re l y  sea led  pos tpa id

wrapper addressed a.s fo l lows:  Iv l r .  Seymour Wiener
43-23 Colden Street
Apt .  BK
Flushing, New York 11355

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

Tha . t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen t .a t i ve

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  r ^ t rappe r  i s  t he  l as t

known  add ress  o f  t he  ( rep resen ta . t i ve  o f  t he )  pe t i t i one r .

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CNNTTTTSD) MAIL

Sworn to before me this

30tt${y of October ,  L974

AD-1 .30  ( t / 74 )
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tC, 6cynour Wr.ars
43*tl Sldoa $tract
ttrlt, BR
flurlrtag' ilJr to!!h ll3tg
Orlr llr. tTl,grrr
Please take not ice of the gSCfSIf f i

o f  the  Sta te  Tax  Commiss ion  enc losed herewi th .

P lease take  fu r ther  no t ice  tha t  pursuant  Eo
Sect ion(s )  ??2 o f  rh ;  Tax  Law,  any
proceed ing  in  cour t  to  rev iew an adverse  dec i -
sion must be commenced within d l&'Dt lra
f rom the  da te  o f  th is  no t ice .

Any  inqu i r ies  concern inq  the  computa t ion  o f  tax
due or  re fund a l lowed i ;  accord .a ice  w i th  th is
dec is ion  or  concern ing  any  o ther  mat te r  re la t i ve
here to  may be  addressed to  the  unders igned.
f trese wif l  be referred to the p;poper party for

Ve

Enc .

cc :  Pe t i t i one r '
Law Bureau

s  Representa t ive

ING OF'FICER

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

SEYMOUR WIE{ER

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for  the Years 1968,  1969 and 1970.

DECISION

Petit ioner, Seymour Wiener, has f i led a petit ion for redeter-

mination of deficiency or for refund of unincorporated business

tax under Art icle 23 of Lhe Tax Law for the years 1968, T969 and

1970 .  (F i l e  No .  0 -54325107 ) .  A  f o rma l  hea r i ng  was  he ld  be fo re

Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax

Commission, 2 World Trade Center, New York, New York, orl June IB,

T974,  aL 9:45 A.M.  Pet i t ioner  appeared pro se.  The Income Tax

Bureau appeared by Saul  Heckelman,  Esq. ,  (Solomon Sies,  Esq. ,  o f

counse l ) .

I .

rssu_4s

Did the se l l ing act iv i t ies of  pet i t ioner ,  Seymour Wiener ,

the years 1968,  T969 and I97O, const i tu te the carry ing onduring

of an unincorporated business ?

I I .  Did pet i t ioner ,  Seymour Wiener ,  have reasonable cause for

fai l ing to f i le New York State unincorporated business tax returns

fo r  t he  yea rs  1968 ,  L969  and  I97O?

FINDINGS OF FACT

1. Petit ioner, Seymour Wiener, and his wife f i led New York

State income tax resident returns for the years 1968, L969 and

I97O. He did not f i le New York State unincorporated business tax

returns for  sa id years.



2 -

2. On May 21, 1973, the Income Tax Bureau issued a Statement

of Audit Oranges against petit ioner, Seymour Wiener, imposing

unincorporated business tax in  the to ta l  sum of  52,626.88 upon

the income received by him from his activit ies as a salesman during

the years 1963,  L969 and L97O. I t  a lso imposed a penal ty  in  the to ta l

sum of  $852.16 for  fa i lure to  f i le  New York State unincorporated

business tax returns for  sa id years.  In  aceordance wi th  the

aforesaid Statement of Audit Changes, i t  issued a Notice of

De f i c i ency  i n  t he  sum o f  $3 ,850 .03 .

3.  Pet i t ioner ,  Seymour Wiener ,  was a ch i ldren 's  l r tear  sa lesman

during the years 1968, 1969 and L97O. He represented Heckler Corpo-

rat ion in  the sa le of  sa id i tems dur ing sa j -d years.  He was a l lowed

to carry a noncompetit ive sideline with said company's permission

although he did not do so during the years in question. He did not

maintain an off ice. He did not have any employees.

4. Heckler Corporation did not withhold Federal or New York

State income taxes or social security tax from the commissions paid

to pet i t ioner ,  Seymour Wiener ,  dur ing the years 1968,  L969 and L97O.

I t  d id  not  re imburse h im for  h is  bus iness expenses.  He mainta ined

a Keogh type pension plan. ILre company for whom he sold. merchandise

did not  exerc ise any substant ia l  superv is ion and contro l  over  h is

sales act iv i t ies and techniques or  over  the t ime he devoted to  sa les,

except to l imit the terri tory in which he could sel l

5 .  Pet i t ioner ,  Seymour Wiener ,  was advised by h is  aeeountant

that he was not required to f i le New York State unincorporated

business tax returns for  the years 1968,  L969 and L97O.

CONCLUSIONS OF LAW

A. Ttrat the income received by petit ioner, Seymour Wiener,

from Heckler Corporation, during the years 1968, L969 and L97O,

const i tu ted income f rom his  regular  bus iness of  se l l ing ch i ld . ren 's

wear and not compensation as an employee exempt from the imposit ion

of the unincorporated business tax in accordance with the meaning

and in tent  o f  sect ion 703 (b)  o f  the Tax Law-
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B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Seymour Wiener ,

dur ing the years 1968,  1969 and I97O, const i tu ted the carry ing on

of an unincorporated business and his ineome derived therefrom was

subject to the unincorporated business tax in accordance with the

meaning and intent of section 7O3 of the Tax Law.

C. Ttrat petit ioner, Seymour Wiener, had reasonable cause for

fai l ing to f i le New York State unincorporated business tax returns

for  the years 1968,  1969 and L97O, and therefore,  the penal ty  assessed

pursuant  to  sect ion 685 (a)  o f  the Tax Law is  waived.

D. Tkrat the petit ion of Seymour Wiener is granted to the extent

of cancell ing the penalty imposed pursuant to section 685 (a) of the

Tax Law for  the years 1968,  L969 and L97O, in  the to ta l  sum of

$852.16;  that  the Income Tax Bureau is  hereby d i rected to  accor-

d ing ly  modi fy  the Not ice of  Def ic iency issued May 21,  L973;  and

that except as so granted, the petit ion is in al l  other respects

denied.

DATED: Albany, New York

October  30,  : - .974

STATE TAX COMMISSION

COMMISSIONER


