
STATE OF NEW YORK
STATE TAX COII}IISSION

In the ldatter of the Petition

of

HARRY T. W}IITLEY

For a Redetemination of a l)'eflciency or
a Refund of Unincorporated Business
Taxes under Article(s) ZS of the
Tax law foi the (vear(s) 1968 & r9G9.

State of New York
County of Albany

Martha Funaro

AFFIDAVIT OF MAITII{G
OF IIOTICE OT DECISION
BY (CERTTFTED) l{alr,

, being duly sworn, deposes and says that

she is an anrployee of the Departnent of Taxation and Financer over 18 years of

agel and that on the 6th day of February , L9 74, she served the wlthin

Notice of llecision (or Determination) by (certified) mail r.rpon Frank C'

Roeht, C.p.A. (representatlve of) the petitloner in the wlthin

proceedingl by encloslng a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: F rank  C .  Roeh l ,  C -P .A .
855 Avenue of Americas
New York, New York

anil by deposlting sane enclosed in a postpaid properly addressed wrapper ln a

(post office or official deposltory) under the exclugive care and custody of

the tlnlted States Post Offlce Department withln the State of ilew York.

firat deponent fur{her says that the sald addressee ie the (representative

of) petltloner herein and that the address set forth on said h'raPPer is the lact

known address of the (representatLve of the) petitioner.

Sworn to before rne this



STATE OF I{Ett' YORK
STATE TAX COM}IISSION

In the l,latter of the Petition
:

of

IIARRY T. WIIITLEY 
:

:
For a Redetermination of a l),eflcLency or
a Refund 6;Unincorporated Business g
Taxes under Article(s) 23 of the
Tax Law foi the (tear(s) L96B and, L969.

, beLng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

agel and that on the 6th day of February , L974, she served the within

Notice of llecision (or Determinatlon) by (certtfied) mall upon Harry T.

Whitley (representatlve of) the petitloner in the wlthitt

proceeding, by encloslng a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Mr.  Harry  T.  Whi t leY
200 Clark Avenue
Palm Beach,  F lor ida 33480

and by depostting sane enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the ttnlted States Pogt Office Department withln the State of Iew York.

firat deponent further saylt that the said addressee ie the (representative

of) petltloner herein and that the address set forth on said HraPPer ls the lact

known address of the (repreeentatl.ve of the) petltioner.

AFFIDAVIT OF I.{AIIING
OF }IOTICE OF DECISTOII
BY (CERTIFIED) I,IAIL

State of Netl York
County of Albany

Martha Funaro

Sworn to before rne thls

4/



STATE OF NEW YORK

STA.TE TAX COMMISSION
Mar io  A .  Proeaccrno

rlox0E${DiF:<xa(x}(AQt- PR E s I D EN r
A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Albany, New York

Febrtnry 6, l9?{

DEtStg
enclosed herewith.

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOII 214A

STATE CATIPUS
ALBAT{Y. t{. Y. t2226

AREA COOE 51 8

4 5 7 - 2 6 5 5 , 6 , 7

DATED:

Itr. Blrry f, Wh{tlry
tOO Cl,rrk lvcmrr
Fntru B.lciha llsrldr 33t1OO

Daar ttr. fGlLtlr1rr

Please take  no t ice  o f  the
of the State Tax Commission

Please take further notice that pursuant to
Sect ion(s)  772 of  the Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within r[ mntlrf
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or eoncerning any other matter relative
hereto may be addressed to the undersigned.
fhese wil l  be referred to the proper party for
reply .

Enc.

cc :  Pe t i t i one r '
Law Bureau

Feul B. Goburn
HEARTNG OFFICER

s Representat ive

s tAT t  TAX  COMMt53 tOX

. l rEARtx8 uxlT

EDWARO ROOK

SECRETARY TO
c0MM l3t toll

AODNI3S YOUi REPLY TO



STATE OF NEW YORK

STATE TAX COMT{TSSTON

I n  t h e  M a t t e r  o f  t h e  P e t i t i o n  :

o f

IIARRY T. WHITLEY :
D E C I S I O N

f o r  R e d e t e r m i n a t i o n  o f  D e f i c i e n c y  o r  :
fo r  Refund o f  Un incorpora ted  Bus iness
T a x  u n d e r  A r t i c l e  2 3  o f  t h e  T a x  L a w  :
fo r  the  Years  1968 and L969 -

Pet i t i one r ,  Ha r ry  ' : [ .  Wh i t l ey ,  has  f i l ed  a  pe t i t i on  fo r

rede te rm ina t i on  o f  de f i c i encv  o r  f o r  re fund  o f  un inco rpo ra ted

bus iness  tax  under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he  vea rs  1968

and  L969 .  (F i I e  No .  9 -4832L249 . )

A fo rmal  hear ing  was he ld  be fore  PauI  B-  Coburn ,  Hear ing

O f f i c e r ,  d t  t h e  o f f i c e s  o f  t h e  S t a t e  T a x  C o m m i s s i o n ,  B 0  C e n t r e

S t r e e t ,  N e w  Y o r k ,  N e w  Y o r k ,  o r r  O c t o b e r  L 7 ,  1 9 7 3 ,  d t  1 1 : 0 0  A . M .

P e t i t i o n e r  a p p e a r e d  b y  F r a n k  C .  R o e h l ,  C . P . A .  T h e  I n c o m e  T a x

B u r e a u  a p p e a r e d  b y  S a u l  H e c k e l m a n ,  E s q . ,  ( J a m e s  A .  S c o t t ,  E s q . ,

o f  C o u n s e l ) .

I S S U E S

I .  D i d  p e t i t i o n e r ,  H a r r y  T .  W h i t l e y ' s  a c t i v i t i e s  a s  a

m a n a g e m e n t  c o n s u l t a n t  d u r i n g  t h e  y e a r s  1 9 6 8  a n d  L 9 5 9  c o n s t i t u t e

t h e  p r a c t i c e  o f  a  p r o f e s s i o n ?

I I .  I f  p e t i t i o n e r ,  H a r r y  T .  W h i t l e y ,  w a s  c a r r y i n g  o n  a n

u n i n c o r p o r a t e d  b u s i n e s s  d u r i n g  t h e  y e a r s  L 9 6 B  a n d  L 9 5 9 ,  w h a t

p o r t i o n  o f  t h e  i n c o m e  d e r i v e d  t h e r e f r o m  s h o u l d  b e  a l l o c a t e d  t o

New York  S ta te?
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FINDINGS OF FACT

1.  Pe t i t i one r ,  Ha r ry  T .  V i l h i t l ey ,  and  h i s  w i fe  f i l ed  New

York State combined res ident  income tax returns for  the vears

t95B  and  L959 .  He  l i s ted  h i s  occupa t ion  as  " consu l tan t  "  on

said returns.  He d id not  f i le  New york State unincorr :orated

bus iness  tax  re tu rns  fo r  sa id  yea rs  a t  t he  t ime  o f  f i l i ng  sa id

re tu rns .

O n  A p r i l  2 8 ,  L 9 7 2 r  p e t i t i o n e r ,  H a r r y  T .  W h i t l e y ,  f i l e d

New York State unincorporated business tax returns for  the

years  1968  and  T969 .  He  s ta ted  on  sa id  re tu rns  tha t  he  was  a

"managemen t  consu l ta f l t " ,  t ha t  he  was  noL  sub jec t  t o  t he  un inco r -

po ra ted  bus iness  tax ,  and  tha t  t he  amoun t  o f  sa id  tax  due  fo r

sa id  yea rs  was  "none  " .

3 .  On  January  31 ,  L972 ,  t he  Income Tax  Bureau  i ssued  a

S t a t e m e n t  o f  A u d i t  C h a n g e s  a g a i n s t  p e t i t i o n e r ,  H a r r y  T .  W h i t l e y ,

imposing unincorporated business

upon the income received by h im

dur ing  the  yea rs  1968  and  L969 .

t a x  i n  t h e  s u m  o f  $ L , 6 6 2 . I O

as a  management  consu l tan t

I n  a c c o r d a n c e  w i t h  t h e  a f o r e -

i t  i s s u e d  a  N o t i c e  o f  D e f i c i e n c vsa

in

i d  S t a t e m e n t  o f  A u d i t  C h a n g e s ,

t he  sum o f  $L ,9 I2 .75

4 .  P e t i t i o n e r ,  H a r r y  T .  W h i t t e y ,  w a s  a  m a n a g e m e n t  c o n -

s u l t a n t  d u r i n g  t h e  y e a r s  1 9 6 8  a n d  L 9 6 9 .  H e  m a d e  s t u d i e s  f o r

a n d  g a v e  a d v i c e  t o  c o r p o r a t i o n s ,  p r i n c i p a l l y  i n  t h e  a r e a s  o f

m e r g e r s  a n d  a c g u i s i t i o n s .  H e  w a s  p a i d  o n  a  c o n t i n g e n c y  f e e

bas is  based upon the  resu l ts  ach ieved in  b r ing ing  about  a  merger

o r  a c g u i s i t i o n  f o r  a  c o r p o r a t e  c l i e n t .
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5 .  I n  1968  pe t i t i one r ,  Ha r ry  ' I .  lVh i t l ey ' s  en t i re  g ross

rece ipLs  f rom h i s  managremen t  consu l tan t  ac t i v i t i es  cons i s ted

o f  one  fee  i n  t he  sum o f  $43 ,680 .00  pa id  by  Dayco  Corpo ra t i on

in connect ion wi th  the acquis i t ion by Dayco Corporat ion of

R.M. Hol l ingshead Company.  Dayco Corporat ion was located in

Dayton,  oh io.  R.M.  Hol l ingshead Company was located in  Camden,

New Jersey.  None of  the serv ices rendered in  connect ion wi th

the earn ing of  th is  fee were rendered in  New York State.

6 .  I n  L 9 6 9  p e t i t i o n e r ,  H a r r y  T .  I / i r h i t l e y ' s  e n t i r e  g r o s s

r e c e i p t s  f r o m  h i s  m a n a g e m e n t  c o n s u l t a n t  a c t i v i t i e s  c o n s i s t e d

o f  o n e  f e e  i n  t h e  s u m  o f  $ 3 2 , 5 0 0 . 0 0  p a i d  b y  E c o l o g i c a l  S c i e n c e

C o r p o r a t i o n  o f  M i a m i ,  F l o r i d a .  A l l  o f  h i s  s e r v i c e s  r e n d e r e d

in  connect ion  w i th  the  earn incr  o f  th is  fee  were  rendered in

t h e  S t a L e  o f  F l o r i d a .

7  .  D u r i n g  t h e  y e a r s  1 9 6 8  a n d  L 9 6 9 ,  p e t i t i o n e r ,  H a r r y  T .

W h i t l e y ,  o w n e d  a  c o o p e r a t i v e  a p a r t m e n t  l o c a t e d  a t  1 3 3  E a s t  B O t h

St ree t ,  New York ,  New York .  I t  cons is ted  o f  seven rooms and

a  t e r r a c e .  I n  1 9 7 0  h e  s o l d  t h e  a p a r t m e n t  a n d  m o v e d  t o  F l o r i d a

fu I I  t ime.  None o f  the  rooms in  the  home were  phys ica l l y  se t

u p  a s  a n  o f f i c e .  D u r i n g  s a i d  y e a r s ,  h e  a l s o  o w n e d  a  t h i r t e e n -

room home in  PaIm Beach,  F lo r ida .  He main ta ined one room in

t h i s  h o m e  a s  a n  o f f i c e .  I t  c o n s i s t e d  o f  a  d e s k  f o r  h i m s e l f ,

a  d e s k  f o r  a  p a r t - t i m e  s e c r e t a r y ,  f i l e s ,  f i n a n c i a l  p u b l i c a t i o n s ,

a  t y p e w r i t e r  a n d  m i s c e l l a n e o u s  o f f i c e  s u p p l i e s  a n d  e g u i p m e n t .

He conducted  h is  manaqement  consu l tan t  bus iness  f rom both
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l o c a t i o n s .  H e  d i v i d e d  h i s  t i m e  a p p r o x i m a t e l y  e q u a l l y  b e t w e e n

b o t h  l o c a t i o n s .

B. Pet i t ioner ,  Harry  T.  I rThi t ley,  graduated f rom Tulane

Univers i ty  Business School .  He had done qraduate work in  f inance,

accoun t ing  and  bus iness  l aw  a t  Co lumb ia  Un ive rs i t y .  He  i s  a

member of  the counci l  o f  the Graduate School  o f  Business of

Tu lane  Un ive rs i t v .  F rom L946  to  L949  he  headed  the  admin i s t ra -

t ive serv ices depar tment  of  Ar thur  Anderson & Company,  a large

pub l i c  accoun t ing  f i rm .

9 .  Dur ing  the  yea rs  1968  and  L969 ,  pe t i t i one r ,  Ha r ry  T .

Wh i t l ey ' s  i ncome as  a  manag iemen t  consu l tan t  was  de r i ved  so1e ly

f rom pe rsona l  se rv i ces  rendered .  Cap i ta l  was  no t  a  ma te r ia l

income producing factor .

CONCLUSIONS OF I,AW

A.  Tha t  t he  ac t i v i t i es  o f  pe t i t i one r ,  Ha r ry  ' I .  Wh i t l ey ,

as a management  consul tant  dur ing the years 1968 and 1969,

a l though requi r ing specia l  knowledge and exper ience,  d id  not

const i tu te the pract ice of  a  profess ion exempt  f rom the imposi - t ion

of  the unincorporated business tax in  accordance wi th  the meaning

and  in ten t  o f  sec t i on  703  o f  t he  Tax  Law-

B .  Tha t  pe t i t i one r ,  Ha r ry  T -  Wh i t l ey ' s  o f f i ce  i n  h i s  home

in  F lo r i da  cons t i t u ted  a  regu la r  p lace  o f  bus iness  ou ts ide  o f

New York State in  accordance wi th  the meanincr  and in tent  o f

sec t i on  7O7  (a )  o f  t he  Tax  Law.

C .  Tha t  s ince  pe t i t i one r ,  Ha r ry  T .  Wh i t l ey ,  ca r r i ed  on

his  bus iness as a manasement  consul tant  wi th in  and wi thout  New
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yo rk  S ta te  and  s ince  he  ma in ta ined  a  regu la r  p lace  o f  bus iness

ou ts ide  o f  New yo rk  S ta te ,  t he re fo re  a  fa i r  and  equ i tab le  a l l oca -

t ion of  h is  un incorporated business net  income must  be made in

acco rdance  w i th  the  mean ing  and  i n ten t  o f  sec t i on  7O7  (a )  o f  t he

Tax Law.

D .  T h a t  a n  a l l o c a t i o n  o f  5 0 %  o f  p e t i t i o n e r ,  H a r r y  T .

W h i t l e y ' s  n e t  u n i n c o r p o r a t e d  b u s i n e s s  i n c o m e  f o r  t h e  y e a r s  1 9 6 8

a n d  L g 6 g  t o  N e w  Y o r k  S t a t e  c o n s t i t u t e s  a  f a i r  a n d  e q u i t a b l e

a l l o c a t i o n  o f  s a i d  i n c o m e  i n  a c c o r d a n c e  w i t h  t h e  m e a n i n g  a n d

i n t e n t  o f  s e c t i o n  7 O 7  ( d )  o f  t h e  T a x  L a w  a n d  2 0  N Y C R R  2 8 7 . I  q . 7 7 ,

s ince  he  d iv ided h is  t ime approx imate ly  equa l ly  be tween New York

a n d  F l o r i d a .  T h e  a l l o c a t i o n  f o r m u l a s  s e t  f o r t h  i n  s e c t i o n s

7 0 7  ( b )  a n d  7 O 7  ( c )  o f  t h e  T a x  L a w  a r e  n o t  a p p l i c a b l e  s i n c e  h e

d id  no t  submi t  books ,  records  and o ther  ev idence tha t  wou ld

p e r m i t  t h e  u s e  o f  s a i d  f o r m u l a s .

E .  T h a t  t h e  p e t i t i o n  o f  H a r r y  T .  w h i t l e y  i s  g r a n t e d  t o

the  ex ten t  o f  reduc ing  un incorpora ted  bus iness  income a l locab le

t o  N e w  y o r k  S t a t e  f o r  t h e  v e a r  1 9 6 8  f r o m  $ 3 L , 7 4 4 . 7 3  t o  $ 1 5 , 8 7 2 . 3 1

a n d  f o r  t h e  y e a r  L g 6 g  f r o m  $ L 6 , 8 4 4 . L L  t o  $ 8 , 4 2 2 . A 6 t  o f  r e d u c i n g

un incorpora ted  bus iness  taxab le  income fo r  the  year  t95B f rom

$ 2 L  , ' t  4 4  . 7  3  t o  $ 7  ,  6 9 7  - g O  ,  a n d  f o r  t h e  y e a r  1 9 5 9  f  r o m  $ B  , 4 7  5  . 2 9

t o  $ 1 , 7 3 7 . 6 5 r  o f  r e d u c i n g  u n i n c o r p o r a t e d  b u s i n e s s  t a x  d u e  f o r

t h e  y e a r  1 9 5 8  f r o m  $ 1 , 1 9 5 . 9 6  t o  $ 4 2 3 . 3 8 ,  a n d  f o r  t h e  y e a r  L 9 6 9

f r o m  5 4 6 6 . I 4  t o  S O . 0 O  t o q e t h e r  w i t h  s u c h  i n t e r e s t  a s  m a y  b e



lawfu l ly  due;  that  the

to accord ingly  modi fy

L972 ;  and ,  t ha t  excep t

o the r  respec ts  den ied .

DATED: Albany, New York

F e b r u a r y  6 ,  L 9 7 4

6

Income Tax  Bureau is  hereby  d i rec ted

t h e  N o t i c e  o f  D e f i c i e n c y  i s s u e d  J a n u a r y  3 1 ,

a s  s o  g r a n t e d ,  t h e  p e t i t i o n  i s  i n  a I I

STATE TAX COMMISSION

(. c- e.
COMMISSIONER

.. \'t ..-.Lft'' , {a**r-*-z
COMMISSIONER

COMMISSIONER


