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STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the PeLi t ion

o f

HERMAN P. WEAVER

For  a .  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of  Unincorporated Business
Taxes under  Ar t i c le (s )  Z : of  the

T a x  L a w  f o r  t h e  Y e a r ( s )  L g 6 7  a n d  1 9 6 8 .

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Financer over 18 years of

age,  and tha t  on  the  l5 thday  o f  May ,  1974,  she served the  w i th in

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Herman p. weaver

(represental ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wraPper  addressed as  fo l lows:  Mr .  Herman P.  Weaver
403 A P ine  R idge Dr ive
Whisper ing  P ines ,  Nor th  Caro l ina

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial .  depository) under the excl-usive care and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York '

That deponent further says that the said addressee is the (representat lve

of) pet i t ioner herein and that the address set forth on said r^traPPer is the last

known address of the (representat ive of the) pet i t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEW YORK
STATE TAX COM},IISSION

In the Mat ter

HERMAN
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WEAVER AFFIDAVIT OF MAILING
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o f
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Fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of  Unincorporated Business:
Taxes under  Ar t i c le  (s )  23 of  the

Tax Law fo r  the  Year  (s )  1967 and 1968 :

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Financer over 18 years of

age,  and tha t  on  the  lS thday  o f  May ,  1974,  she served the  w i th in

Nor ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma iL  upon a .  w i l t iam

DeFi l ippo, Esq. (representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a. securely sealed postpaid

\^TrapPer  addressed as  fo l l -ows:  A .  Wi l l iam DeFi l ippo ,  Esq.
DeFi l ippo Brothers
4OB East  Church  St ree t

and by deposiring same enct-osed {{t**r6st${51q Fp3$6rfy L439&sed wrapper in a

(post of f ice or off ic ial  depository) under the excLusive care and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York '

That deponent further says that the said a.ddressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said vtrapper is the last

known address of the (representat ive of the) pet i t ioner.

Sworn co before me this

".-*7

- 1 .30
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DEPARTMENT
STATE OF NEW YORK

OF TAXATION AND
BUILDING 9, ROOtyl2l4A

STATE CAMPUS

ALBANY, N. Y. 1227
AREA COOE 5I8

4 5 7 - 2 6 5 5 , 6 . 7

FINANCE
3TAT! t^r  coMMtSStox

IIEAiIIIG UIIIT

EOIARO ROOK

SECNE?AIY TO
coMMt3!tOr l

A00i tg3 YouR iEPLY TO

STATE TAX COMMISSION
Mar io  A .  P rocacc ino
xxnBlD{xx}<E{DExr!{lll, pREs I DEN r

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DAT&r Albany, New York

lilny !.5r LE74

tlr. Hunm P. lfrevor
4O3 f Pine Ridgc Dri.ve
I{htepering Flner, Horth Carollne

Dcar !|tr. Weavcr r

Please take notice of the DECISIOI
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to tagtL6n 722 af,
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 rcnth; after
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or conceming any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

L. lobcrt Lcirncr
HEARING OFFICER

Petit ion er 's Representative
Law Bureau

of

AD-L.\2 (7 /7O)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion :

o f :

HERMAN P. WEAVER : DECISION

for  Redeterminat ion of  a  Def ic iency :
or  for  Refund of  Unincorporated Busi -  :
ness Taxes under  Ar t ic le  23 of  the :
Tax Law for the Years L967 and 1968. :

Pet i t ioner ,  Herman P.  Weaver ,  pet i t ioned for  a  redeterminat ion

of  def ic ienc ies in  un incorporated business taxes under  Ar t ic le  23 of

the Tax Law for  the years 1967 and 1968.

A formal  hear ing was held at  the of f ices of  the State Tax

Commiss ion,  B inghamton,  New York,  oh Ju ly  25,  1973,  before L.  Rober t

Leisner ,  Hear ing Of f icer .  Tt re taxpayer  was represented by De Fi t iBpo

Brothers,  A.  Wi I I iam De Fi l ippo,  Esq. ,  o f  Counsel ,  and the Income Tax

Bureau was represented by Saul  Heckelman,  Ese. ,  (James A.  Scot t ,  Esq. ,

o f  Counse l ) .

ISSUE

Were the act iv i t ies of  the pet i t ioner ,  in  L967 and 1968,  a manu-

facturer 's  representat ive,  subject  to  unincorporated business tax?

FTNpTNGS OF FAC!

1.  Pet i t ioner ,  Herman P.  Weaver ,  t imely  f i led New York State

income tax returns for the years L967 and 1968 but did not f i le

unincorporated business tax returns for  those years.

2.  A Not ice of  Determinat ion of  def ic ienc ies in  un incorporated

business taxes and penal t ies for  the years L967 and 1968 was issued

on  Februa ry  22 ,  L97L ,  aga ins t  t he  taxpaye r  under  F i I e  No .  B - I870580 I .

3.  T 'he taxpayer  pet i t ioned for  redeterminat ion of  the def ic ienc ies.

Ttre fol lowing facts set forth in paragraphs 4 through L2 are found

exact ly  as s t ipu lated by the par t ies at  the hear ing:



2 -

4.  Herman P.  Weaver  was .a  manufacturer '  s  representat ive for

about  s ix  or  seven pr inc ipa ls .  He t ravels  to  organizat ions and

disp lays the merchandise of  sa id pr inc ipa ls  and takes orders which

are sent  to  the pr inc ipa ls  for  f i l t ing.

5.  He receives commiss ions f rom these pr inc ipa ls  based on orders

placed.  He covers the s tates of  New York,  Pennsylvania,  New Jersey,

Delaware,  West  Vi rg in ia ,  Mary land,  and the Dis t r ic t  o f  Columbia

(Washington,  D.  C.  )  .

6 .  He has no of f ice wi th in  or  wi thout  the State of  New York.

7.  No Federa l  or  State income taxes or  soc ia l  secur i ty  taxes

are wi thheld f rom his  commiss ions.

B.  He deducts expenses incurred in  t ravel ing on h is  tax return

on Federa l  Schedule "C" .  He was furn ished wi th  Federa l  forms 1099 by

each of  the pr inc ipa ls  showing commiss ions paid.

9 - He pays self-employment tax.

lO.  Wi th respeet  to  superv isors he was not  in ter fered wi th  by

the pr inc ipa ls  unless h is  ter r i tory  was not  covered regular ly  and

proper ly  to  the i r  sat is fact ion or  to  the sat is fact ion of  the customers.

fhe foregoing facts involve the years T967 and 1968 during which t ime

the taxpayer was a resident and domici l iary of the State of New York

as shown by the address on h is  tax returns.

11 .  He  had  h i s  own  le t te rhead  l i s t i ng  h imse l f  as  a  "manu fac tu re r ' s

representat ive"  wi th  an address at  677 waLL Street ,  E lmira,  New York,

T49O5,  wi th  the te lephone number RE 4-7272.

L2.  When taxpayer  was operat ing in  a fore ign s tate,  he would

obtain a motel room and stay there for the duration of the period

and any orders he received whi le  in  th is  fore ign s tate he would wr i te

up and send d i rect  to  the manufacturer .

On the ent i re  record we a lso f ind as a fact :

13.  TLre taxpayer  honest ly  d id  not  be l ieve he was requi red to

f i le  un incorporated business tax returns for  the years in  quest ion.
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CONCLUSIONS OF LAW

A. the taxpayer acted in good faith in not f i l ing the unin-

corporated business tax returns.  fhe penal t ies are cancel led.

B.  The pet i t ioner  was an independent  sa les agent  and h is

act iv i t ies were subject  to  unincorporated business tax.  Feld v .

Ga l lman ,  4 l  A  D  2d  BB2 ;  P r i ce  v .  S ta te  Tax  Commiss ion ,  40  A  D  2d

930 .

C. The determination of the

as modi f ied by the cancel la t ion of

D. Pursuant to the Tax Law,

tota l  amount  due unt i l  pa id.

DATED: A1bany, New York

M a y  L 5 ,  1 9 7 4

de f i c i enc ies  i s

pena l t i es .

in terest  shal l

susta ined except

be added to the

STATE TAX COMMISSION

COMMISSTONER

COMMISSIONER


