
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

BARTOLOMEO TARANTO

For a Redeterminat ion of a Def lc iency or
a Refund of Unincorporated Business
Taxes  under  Ar t i c le (s )  ZS of the
Tax Law fo r  the  Year (s )  1963 & L964

State of New York
County of AlbanY

Iviartha Funaro ,  belng duly sworn, deposes and says that

she is an employee of Ehe Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on the 3rd day of May ,  L9 74, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Bartolomeo Taranto

(representat lve of)  the Pet l t ioner in the within

proceeding, by encl-osing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows: Mr- Battolomeo TaranLo

292 Isabe l la  Avenue
Sta ten  Is land,  New York  10306

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic iaL deposltory) under the exclusive care and custody of

the United States Post Off ice Department l^t i th in the State of New York'

That deponent further says that the said addressee is the (representat ive

of) pet l t ioner herein and that the address se! forth on said $traPPer is the Last

known address of the (representat lve of the) pet i t ioner.

Sworn to before

d  d a y  o f

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTTTTED) MArL

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEW YORK
STATE TAX COMMISSION

In the lvlatter of the Petition

o f

BARTOLOMEO TARANTO
AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

For a Redeterminat ion of a Def ic iency or
a Refund of Unincorporated Business:
Taxes  under  Ar t i c le  (s )  23 of  the

Tax Law fo r  the  Year (s )  1963 & 1964 :

State of New York
County of AlbanY

Martha Funaro ,  belng duly sworn, deposes and says that

she is an empLoyee of the Depa.rtment of Taxat ion and Financet over 18 years of

age, and that on the 3rd day of May ,  L974, she served the within

Norice of Decision (or Determinarlon) by (cert l f ied) mal l  upon Murray Appleman, Esq'

( r e p r e s e n t a t i v e o f ) t h e p e t l t i o n e r i n t h e w l t h i n

proceeding, by enclosing a true copy thereof in a securely sealed postpald

\rrapper addressed as fol lows: Murray Appleman, EsQ'
B ButtercuP Drive
Blauvelt ,  New York

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the excl .usive care and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said \ i l raPPer is the last

known address of the (representat lve of the) pet i t ioner.

Sworn

3rd- ,
1

to before me this

dav of MaY '  L974.
1.  / /  .. :  

.  1 /  i

AD-1 .30  (L /74 )



DEPARTMENT
STATE OF NEW YORK

OF TAXATION AND
BUILDING 9, ROO,{ 2l4A

STATE CAMPUS
ALBANY. N. Y. 12?27

A R E A  C O D E  5 1 8

4 5 7 - 2 6 5 5 , 6 , 7

FINANCE

I

9 IATE tAX COMMtSStOX

I {EARtxc  ux tT

E O U A R O  R O O K

SECNETARY TO

coMMts3to l l

ADOiE3S YOUR REPLV TO

STATE TAX COMMISSION
Mar io  A .  P rocacc ino
XKAffXXIjXX)€XDSJSXN, PRE5 I DEN T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Ltrdt Albany, New York

f,ry 3. 197{

llf. flrrtolmao lflrrnto
l9e h$.11r lvcnur
Strtm lrl"rnd, k tltrlc IOIOG

Dmr h. lllrnntrrr

Please take notice of the Oml8ffi
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to lGGtLgf ?32 Of
the Tax Law any proceeding in court to review an advetse decision
must be commenced within 4 fhltjhi after
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These wil l  be referred
to the proper party for reply.

Very truly yours,

of

Ilgrl O. Hri,ght
HEARING OFFICER

cc Peti t ioner's Representative
Law Bureau

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t h e  M a t t e r  o f  t h e  P e t i t i o n

o f

BARTOLOMEO TARANTO

f o r  a  R e d e t e r m i n a t i o n  o f  a  D e f i c i e n c y
or  fo r  Refund o f  Un incorpora ted  Bus iness
T a x  u n d e r  A r t i c l e  2 3  o f  t h e  T a x  L a w  f o r
t h e  Y e a r s  1 9 6 3  a n d  1 9 6 4 .

DECIST ON

B a r t o l o m e o  T a r a n t o  f i l e d  a  p e t i t i o n  u n d e r  s e c t i o n s  7 2 2

a n d  6 8 9  o f  t h e  T a x  L a w  f o r  t h e  r e d e t e r m i n a t i o n  o f  a  d e f i c i e n c y

i s s u e d  F e b r u a r y  2 0 ,  1 9 6 7 ,  i n  t h e  a m o u n t  o f  $ 2 , L 6 O . 7 3  p l u s

i n t e r e s t  o f  $ 3 I 4 . 4 4  f o r  a  t o t a l  o f  $ 2 , 4 7 5 . 1 , 7  f o r  u n i n c o r p o r a t e d

b u s i n e s s  t a x  u n d e r  A r t i c l e  2 3  o f  t h e  T a x  L a w  f o r  t h e  y e a r s  1 9 6 3

a n d  1 9 6 4 .

A  h e a r i n q  w a s  d u l y  h e l d  o n  J u n e  6 ,  1 9 7 3 ,  d t  t h e  o f f i c e s

o f  t h e  S t a t e  l a x  C o m m i s s i o n ,  B 0  C e n t r e  S t r e e t ,  N e w  Y o r k ,  N e w

Y o r k ,  b e f o r e  N i g r e l  G .  W r i g h t ,  H e a r i n g  o f f  i c e r .  T h e  p e t i t i o n e r

was represented  by  Mur ray  App leman,  Esq. ,  o f  B lauve l t ,  New York .

The fncome Tax  Bureau was represented  by  Sau l  Hecke lman,  Esq. ,

a p p e a r i n g  b y  . f a m e s  A .  S c o t t ,  E s g .  T h e  r e c o r d  o f  s a i d  h e a r i n g

has  been du ly  examined and cons idered.

I S S U E

The issue in  th is  case is  whether  the  income o f  a  rea l

e s t a t e  b r o k e r  s h o u l d  i n c l u d e  s a l a r i e s  r e c e i v e d  f r o m  c o n s t r u c -

t i o n  c o r p o r a t i o n s  a n d  g a i n  f r o m  t h e  s a l e  o f  i n v e s t m e n L  r e a l

e s t a t e .
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FTNDINGS OF FACT

1 .  P e t i t i o n e r  a t  o n e t i m e  w a s  a  N e w  Y o r k  C i t v  f i r e m a n .

He began  bu i l d ing  homes  on  a  pa r t - t ime  bas i s  i n  t he  l a te  1950 ' s .

He  ob ta ined  a  rea l  es ta te  b roke rs  l i cense  i n  1960 .  He  has  a l so

become an  o f f i ce r  o f  two  co rpo ra t i ons ,  t he  Nas tas i  Bu i l d ing

Corp .  and  the  Ta ran to  Cons t ruc t i on  Co . ,  I nc .

2 .  Pe t i t i one r  i s  a  r ea l  es l a te  b roke r  on  S ta ten  I s l and

do ing  bus iness  under  the  name o f  Ta ran to  Rea l t y .  I n  1963 ,  i t s

income was not  large enough to incur  an unincorporated business

tax .  I n  1964 ,  i t  f i l ed  a  re tu rn  and  pa j -d  a  tax .  I t  hand les

resa les  o f  p rope r t y  bu t  p r imar i l y  concen t ra tes  on  se l l i ng  new

cons t ruc t i on .  The  new cons t ruc t i on  i t  se l l s  i s  p r imar i l y  t ha t

o f  t he  Nas tas i  and  Ta ran to  co rpo ra t i ons ,  bu t  a l so  tha t  o f  o the r

corporat ions,  The f i rm sel ls  between 75% and 90% of  the houses

bu i l t  by  Nas tas i  Bu i l d ing r  Corp .  and  Ta ran to  Cons t ruc t i on  Co . ,

Inc.  Other  brokers handle the remainder .  One key sa lesman,

John  S i racusa ,  i s  respons ib le  fo r  bu i l d ing  up  these  sa les .  He

obta ined h is  own brokers l icense in  1963 and became a par tner

in  1965.  The f i rm employs three or  four  other  sa lesmen- Onnew

cons t ruc t i on ,  t he  f i rm  rece i ved  a  f l a t  f ee  o f  g4O0 .OO to  9500 .OO

ins tead  o f  t he  usua l  b roke rs  commiss ion  o f  5% o r  7%.

3 .  Pe t i t i one r  and  a  Mr .  F rank  Nas tas i  a re  the  p r i nc ipa l

s tockho rde rs  o f  Nas tas i  Bu i l d ing  co rp " ,  wh ich  was  o rgan ized  i n

1961.  This  corporat ion is  engaged in  bui ld ing one and two fami ly

homes  on  subd iv i s ion  s i t es .  Mr .  Nas tas i  i s  t he  r : res iden t  and

ac ts  as  the  cons t ruc t i on  superv i so r  on  j ob  s i t es .  pe t i t i one r
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i s  t reasu re r  and  has  du t i es  i nc lud ing :  buy ing  a l l  l and  and

mate r ia l s ;  a t tend ing  rea l  es ta te  c los ings ;  a r rang ing  f i nanc ing ;

subcon t rac t i ng  the  work  and  a r rang ing  de l i ve r i es  o f  ma te r i a l s

and  the  a r r i va r  o f  t he  subcon t rac to rs  and  b i l l i nq  fo r  t he

work .  Pe t i t i one r  r ece i ved  sa la r i es  o f  $3 ,555 .00  i n  L963  and

$13 ,1 I0 .00  i n  L964  f r om th i s  co rpo ra t i on -

4 .  Pe t i t i one r  was  a l so  an  o f f i ce r  o f  Ta ran to  Cons t ruc t i on

Co . ,  I nc . ,  o rgan i zed  i n  1959  and  a l so  l oca ted  i n  S ta ten  I s l and .

He  and  h i s  b ro the r  were  each  f i f t y  pe rcen t  sha rehorde rs .  rn

Iater  years,  another  person,  Andrew Miro was brought  in  as an

equa r  sha reho rde r .  He  rece i ved  a  sa ra ry  i n  1963  o f  $9 ,400 .00 .

Th is  d id  the  same t ype  o f  bus iness  as  Nas tas i  Bu i l d ing  co rp .

5.  The brokerage business and the two corporat ions a l l

d id  bus iness  f rom the  same address .

6 .  M r .  T a r a n t o  s o l d  s o m e  p a r c e l s  o f  l a n d  i n  t h e s e  y e a r s .

This had been purchased as an investment .  some of  the land

was unimproved.  other  land was purchased in  co-ownership wi th

o the r  peop le  no t  connec ted  w i th  h i s  o the r  ac t i v i t i es .  He  had

owned f i ve  parce ls  h imse l f  and two o thers  in  co-ownersh ip .  The

a v e r a g e  h o l d i n g  p e r i o d  w a s  t h r e e  y e a r s .  H e  d i d  n o  c o n s t r u c t i o n

o n  t h e s e  p a r c e l s .  S o m e ,  b u t  n o t  a l l ,  w e r e  s o l d  t h r o u g h  t h e

brokerage f i rm.

CONCLUSIONS OF I,AW

Nei ther  the sa lar ies nor  the investment  cra ins are r :ar t  o f

unincorporated business income.  The sarar ies were obta ined

f rom co rpo ra t i ons  hav ing  subs tan t i a l l y  d i f f e ren t  bene f i c i a l
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i n te res t s  t han  t he  rea l  es ta te  bus iness  and  pe t i t i one r ' s  se rv i ces

fo r  t hem were  subs tan t i a l l v  d i f f e ren t  f rom the  du t i es  o f  an

o rd ina ry  rea l  es ta te  b roke r .

T h e  d e f i c i e n c y  i s  e r r o n e o u s  a n d  i s  c a n c e l l e d  i n  f u l l .

DATED: Albany, New york

May  3 ,  L974

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


