
Taxes under  Ar t i c le  (s )  23
Tax Law for the Year (s) L965

STATE OF NEW YORK
STATE TAX COMMISSION

In the } lat ter of  the Pet i t ion
:

o f

HENRY & ROSE SIMKIN :

:
For a RedeEerminat ion of a Def ic iency or
a Refund of Unincorporated Business:

AFFIDIIVIT OF MAILING
OF NOTICE OF DECISION
BY (CIIRTIFIED) MAIL

l

of  the

State of New York
County of Albany

Marttra Funaro ,  being duly sworn, dep'cses and says that

she is an employee of the Department of Taxat ion and Financet over 18 years of

age, and that on the 4th day of Apri l  ,  L9l+, s 'he served the within

Norice of Decision (or Determinat ion) by (cert i f ied) maiL upon Henry & Rose Simkin

(representat ive of)  the pet i t ioner in the within

proceedinB, by encl-osing a Erue copy thereof in a securely sealed PostPaid

wrapper  addressed as  fo l lows:  Mr -  &  Mrs-  Henry  S imk in
74-LO 35th Avenue
Jackson He igh ts ,  New York  L I372

and by deposit ing same enclosed in a PostPaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on ser id wraPPer is the last

known address of the (representat ive of the) pet i t ioner.

Sworn

4rh

to  be fore

d a y  o f r"l

(,

AD-1 .30  (L /74 )
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STATE OF NEW YORK
STATE TAX COMI"IISSION

In  the lv lat ter  of  the Pet i t ion

o f

HEIilRY & ROSE SIMKIN

:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated BusinesS

AFFIDA.VIT OF MAILING
OF NOI'ICE OF DECISION
BY (CEiRTTFTED) MArL

Taxes  under  Ar t i c le  (s )  23
Tax Law fo r  the  Year  (s )  1965

of  the

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financet over 18 years of

age, and that on the 411h day of Apri l  ,  L9 74, she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  r rpon Lou is  B-  Be lsky ,  C 'P 'A '

( r e p r e s e n t a t i v e o f ) t h e p e t i t i o n e r i n t h e w i t h i n

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vr rapper  addressed as  fo l lows :  Lou is  B .  Be lsky ,  C '  P '  A '
275 Madison Avenue
New York, New York I0Cl16

and by deposit ing same encl-osed in a postpaid properly add:ressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive 'care and custody of

the United States Post Off ice Department within the State rr f  New York'

That deponent further says tha.t  the said addressee is the (representat lve

of) pet i t ioner herein and that the address set forth on said wraPper is the Last

known address of the (representat ive of the) Pet i t ioner.

Sworn

4r}j.
l- 

.*'.

to  before

d a y  o f

AD-1 .30  (L /74 )
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STATE OF NEW YORK

FTNITNCE

' \ ,  ,  . i

s tATE TAt  COMMrs3to i l

HEARIXG UI I IT

E O U A R O  R O O K

SECREIARY IO

coMM rs3  to r l

ADORE3S YOUi  iEPLY TO

STATF TAX CQMMTSSTON ,
M a r r o  A .  P r o c a c c i n o
XXnfiIil{X><6aD(Xdl?ili, pnes r oeH t

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENTOF TAXATION AND
BUILDING 9, ROO/{ 2l4A

STATE CAMPUS
ALBANY, N.Y.  12227

AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

[;td3 Albany, New York

&rril {' l9?'l

tF, I ilnl* trery gi"a}tn
?{*lO tftb }pmur
itrohrm Eotgftr, Icr fo* 1lt7e

Drar ttr. rl llrl. tl"drt^nr

Please take notice of the DGtgIfi
the State Tax Commission enclosed herewith.

of

Please take further notice that
the Tax Law any proceeding in

must be commenced within

the date of this notice.

pursuant to lEtl$ ?22 Ot
court to review an adverse decision

{ rftnttr afterr

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  ber referred

to the proper party for reply.

Very truly yours,

lt '\

ilfgrl, O. tH,ght
HEARING OFFICER

cc Peti t ioner's Representative
Law Bureau

AD-r.r2 (7 /7o)
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STATE

STATE

OF

TA

NEW YORK

X COMMTSSION

I n  t he  Ma t te r  o f  t he  pe t i t i on

o f

HENRY and ROSE SIMKIN

fo r  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
for  Refund of  Unincorporated Business Tax
under  Ar t ic le  23 of  the Tax Law for  the
Yea r  1965 .

Henry and Rose Simkin f i led a pet i t ion under  sect ions 722

and 689 of  the Tax Law for  the redeterminat ion c f  a  def ic iencv

i ssued  Ju ry  28 ,  1969 ,  i n  t he  amoun t  o f  s341 .48  . p rus  i n te res t

o f  $67 .32  f o r  a  t o ta l  o f  g4o8 .BO i n  un inco rpo ra ted  bus iness

taxes  under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he  v ,ea r  1905 .

A  hea r ing  was  du ry  he ld  on  Februa ry  6 ,  L973 ,  d t  t he  o f f i ces

of  the s tate Tax commiss ion,  BO centre s t reet ,  l l t rew york c i ty ,

before Nigel  c .  Wr ight ,  Hear ing Of f icer .  The pr : t i t ioners were

rep resen ted  by  Lou is  B .  Be lsky ,  c .p .A .  o f  Be lsk ' y ,  Abbe  and

F' re idman.

The Income Tax Bureau was represented by Saul  Heckelman,  Esq.

appear ing by James A.  Scot t ,  Esq.  The record o:E sa id hear ing

has been duly  examined and considered.

DECISION

inde-The  i ssue  i n  th i s

pendent  contractor  and

ISSUE

c a s e  i s  w h e t h e r  p e t i t i o n e r  i s  a n

s u b j e c t  t o  t a x .

FTNDTNGS OF FACT

a  m a n u f a c t u r e r ' s  r e p r e s e n t a t i v e .1 .  Mr .  S imk in  i s I n  1965



2 -

he so ld furn i ture for  Mi lano Furn i ture Company of  Chicago,

I l l ino is ,  and lamps for  Lamp Fashion Manufactur ing Company of

New York Ci tv .

2 .  Mr .  S imk in ' s  t e r r i t o ry  i s  p r imar i l y  i n

He paid h is  own expenses and was not  re imbursed.

3.  No income which Mr.  S imkin receives is

w i thho ld ing  o f  e i t he r  t axes  o r  soc ia l  secu r i t y .

covered for  unemployment  insurance or  medica l  or

New York  C i ty .

sub jec t  t o

He is not

pens ion  bene f i t s .

CONCLUSIONS OF LAW

Pet i t i one r  i s  sub iec t  t o  t ax  s ince  he  i s  an  i ndependen t

contractor .  The regutat ion c i ted by pet i t ioner  (20 New York

CRU Sec .  281 .3  Ques t i on  28 )  c lea r l y  by  i t s  own  te rms  exempts

only  those who are employees.  whi le  the absence of  wi thhold ing

for  Federa l  and state taxes and the absence of  normal  employee

benef i ts  may not  necessar i ly  mean pet i t ioner  is  an independent

con t rac to r ,  t he  Commiss ion  can  ce r ta in l y  be  skep t i ca l  o f  pe t i -

t i one r ' s  c la im  o f  emp loyee  s taLus  fo r  pu rposes  o f  t h i s  t ax  where

he apparent ly  is  c la iming the opposi te  s tatus for  o ther  purposes.

In  any event  the pet i t ioner  has the burden of  proof  and he has

no t  me t  i t .

The  de f i c i ency  i s  f ound  co r rec t  i n  i t s  en t i re t y  and  i s

together  wi th  such in terest  as may be computed under  sect ion

of  the Tax Law.

DATED: Albany, New York

A p r i l  4 ,  1 9 7 4

COM}4ISSION

due

684

STAIE TAX

COMMISSIONER


