
STATE OF NEW YORK
STATE TAX COM},IISSION

In the lulat ter of  the Pet i t ion
:

o f
:

MICHAEL W. and MAXINE R. SCIIUR
:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Refund o fUn incorpora ted  Bus iness  :
Taxes  under  Ar t i c le  (s )  23 of  the

T a x  L a w  f o r  t h e  Y e a r ( s ) 1 9 6 3 , 1 9 6 4  a n d  :
1 9 6 5 .

State of New York
County of Albany

MARTHA FUNARO

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERT{S-I*D) MAIL

, being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  l l thday  o f  Apr i l  ,  L9  74  she served the  w i th in

Nor ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon MICHAEL W.  and

MAXINE R. SCHUR (representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrappe r  add ressed  as  f o l l ows : Mr .  &  Mrs .  M ichae l  W.  Schur
L2 G1enn P lace
Hast ings-On-Hudson,  New York  10706

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a.

(post of f ice or off ic ial-  depository) under the exclusive care a.nd custody of

the United States Post Off ice Department within the State of New York.

That deponent further says tha.t  the said a.ddressee is the (representat ive

of) pet i t ioner herein a.nd that the address set forth on sa. id wraPper is the Last

known address of the (representat ive of the) pel i t ioner '

Sworn to before me this

AD-1 .30  ( t / 74 )



STATE OF NEW YOTK
STATE TAX COM}'IISSION

In  the l " la t ter  of  the Pet i t ion

o f

MICTIAEL W. & }4AXINE R. SCHUR

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of  Unincorporated Busi -ness
Taxes under  Ar t i c le (s )Z : of  the

T a x  L a w  f o r  t h e  Y e a r ( s )  1 9 6 3 ,  L 9 6 4  &
t965

State of  New York
County of  Albany

Martha Funaro ,  being duly sworn,  deposes and says that

she is  an employee of  the Depa.r tment  of  Taxat ion and Financet  over  18 years of

age,  and rhar  on the 4 i . :n  day of  Apr i l  ,  L9 74 she served the wi th in

Not ice of  Decis ion (or  Determinat ion)  by (cer t i f ied)  mai l  upon Michael  W'  &

Maxine R. Schur (representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a. secureLy sealed postpaid

wrapper  addressed as  fo lLows:  Mr .  &  Mrs .  Michae l  W.  Schur

600 West  246Eh St ree t
New York, New York LO47I

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States Post Off ice Department within the State of New York'

That deponent further says that the said addressee is the (representa' t ive

gf) pet i t ioner herein and that the address set forth on said wraPPer is the last

known address of the (representat ive of the) pet i t ioner.

Sworn

4Lh

before me t

o f

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

s

I

I

h i

'/.

t o

d a y

A D - 1 . 3 0  ( L / 7 4 )



STATE'OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f

MICHAEL W. & }4AXINE R. SCTIUR

For  a  RedeEerm ina t i on  o f  a  De f i c i ency  o r

a Refund of  Unincorporated Business

Taxes under  Ar t i c le  (s )  23 of  the

Tax Law fo r  the  Year (s )  1963 '  L964 &
1965

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says rhat

she is an employee of Ehe Department of Taxat ion and Financet over 18 years of

age, and rhar on rhe 4th day of Apri l  ,  L9 74 she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Moe D '  Karash

(representat ive of)  the pet i t ioner in the within

proceeding, by encl-osing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:  Moe D.  Karash,  Esq '
32  Cour t  S t ree t
Brook lYn,  New York  11201

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial-  depository) under the exclusive ca.re a'nd custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York '

That deponent further says tha.t  the said addressee is the (representat lve

of) pet i t ioner herein a.nd tha.t  the address set forth on said l4traPper is the Last

known address of the (representat ive of the) PeEit ioner.

Sworn to before me this

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

( r /7  4 )



STATE TAX COMMISSION
M a r i o  A .  P r o c a c c i n o
x:Knill.e;t{xxalDc)sx?sl, PRES I DEN r

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Please take further notice that
the Tax Law any proceeding in

must be commenced within

the date of this notice.

Peti t ion er 's Representative
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N. Y. l2z7

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

STAIE TAX COMMt33tof l

HEARnC ur{ tT

EDf ,ARO ROOK

SECRETAiY TO
coMMtsstor l

AOORE3S YOUR REPLY TO

&tedt Albany, New York

tFrt l 4, 19?tl

llr. a il;t. lll,drrel r. 8cilrur
6OO lfirrt 1{6tft $tnot
Frs Tork, Irlr Tork 1O{7f

Orar llr. & f,rl. Eabur t

Please take notice of the DrcISfC|| or
the State Tax Commission enclosed herewith.

pursuant to ffetlOn 722 Ol
court to review an adverse decision

{ l,bntlrr after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These wil l be referred
to the proper party for reply.

Very truly yours,

. ' ' ' (  
. ' r : , i  |  ! " ' r '  i '

ItSrtr O. lfrlgrft
HEARING OFFICER

'i'1" /
! /  |

AD-r.L2 (7 /7o)



STATE

STATE

OF NEW YORK

TAX COMMISSION

I n  t h e  M a t t e r  o f  t h e  p e t i t i o n

or

MICIAEL W. and MAXINE R. SCHUR

f o r  a  R e d e t e r m i n a t i o n  o f  a  D e f i c i e n c y
or  fo r  Refund o f  Un incorpora ted  Bus iness
T a x  u n d e r  A r t i c l e  2 3  o f  t h e  T a x  L a w  f o r
t h e  Y e a r s  1 9 6 3 ,  L 9 6 4  a n d  1 9 6 5 .

D E C I S I O N

M i c h a e l  W .  a n d  M a x i n e  R .  S c h u r  f i l e d  a  p e t i t i o n  u n d e r  s e c t i o n s

7 2 2  a n d  5 8 9  o f  t h e  T a x  L a w  f o r  t h e  r e d e b e r m i n a t i o n  o f  a  d e f i -

c i e n c y  i s s u e d  N o v e m b e r  2 7 ,  L 9 6 7 ,  i n  t h e  a m o u n t  o f  $ 5 5 8 . 5 9  p l u s

i n t e r e s t  o f  $ 8 0 . 2 4  a n d  p e n a l t y  f o r  f a i l u r e  t o  f i l e  r e t u r n s  o f

$ 1 3 9 . 5 5  f o r  a  t o t a l  o f  $ 7 7 9 . 4 8  f o r  u n i n c o r p o r a t e d  b u s i n e s s  t a x

u n d e r  A r L i c l e  2 3  o f  t h e  T a x  L a w  f o r  t h e  y e a r s  1 9 6 3 ,  1 9 6 4  a n d

L 9 6 5 .

A  h e a r i n g  w a s  d u l y  h e l d  o n  F e b r u a r y  B ,  1 9 7 3 ,  d t  t h e  o f f i c e s

o f  t h e  S t a t e  T a x  C o m m i s s i o n ,  B 0  C e n t r e  S t r e e t ,  N e w  Y o r k ,  N e w

Y o r k ,  b e f o r e  N i g e 1  G .  W r i g h t ,  H e a r i n g  O f f i c e r .

T h e  p e t i t i o n e r  w a s  r e p r e s e n t e d  b y  M o e  D .  K a r a s c h ,  E s q .

The Income Tax  Bureau was represented  by  SauI  Hecke lman,  Esq. ,

a p p e a r i n g  b y  J a m e s  S c o t t ,  E s e .  T h e  r e c o r d  o f  s a i d  h e a r i n g  h a s

been du lv  examined and cons idered.

I S S U E

The  i ssue  i n  th i s  case  i s  whe the r  t he  pe t i t i one r ,  Mr .  Schur ,

who  i s  a  manu fac tu re r ' s  rep resen ta t i ve ,  i s  an  i ndependen t  con -

t rac to r  and  sub iec t  t o  un inco r r ro ra ted  bus iness  tax .



2 -

FINDINGS OF FACT

1 .  M r .  S c h u r  w a s  a  m a n u f a c t u r e r ' s  r e p r e s e n t a t i v e .  F r o m

L 9 ' o 3  t h r o u g h  1 9 7 1  h e  r e p r e s e n t e d  N a t r i c  K n i t w e a r  C o r p o r a t i o n

o f  I 4 A 7  B r o a d w a y ,  N e w  Y o r k  C i t y ,  a  m a n u f a c t u r e r  o f  c o t t o n  k n i t s ,

p a n t s ,  s h o r t s  a n d  t o p s .

2 .  Na t r i c  pa id  Mr .  Schur  a  commiss ion  w i th  a  d raw o f

$200 .00  a  week .

3 .  Mr .  Schu r  had  a  t e r r i t o r y  i n  t he  M idwes t :  M i ch igan ,

Oh io ,  I nd iana  and  the  c i t i es  o f  P i t t sbu rgh  and  Lou isv i l l e .  He

made four  sa les t r ips a year ,  o f  one morr th  each.  When he was

not  t ravel ing he repor ted to  the Natr ic  showroom in New York

C i t v  and  worked  the re .

4.  Mr .  Schur  had worked fo r  a  manufac turer  named Peter  Freund,

wh ich  went  ou l -  o f  - ' l cus iness  in  L963.  Mr .  Schur  and four  o ther

sa lesmen f rom tha t  bus iness  then fo rmed the i r  own company,

E d i n b o r o  K n i t t e r s ,  L t d . ,  t o  m a k e  s w e a t e r s .  I t  r e n t e d  s p a c e

f r o m  N a t r i c  a t  t h e  B r o a d w a y  a d d r e s s .  H o w e v e r ,  t h i s  b u s i n e s s

f a i l e d  i n  1 9 6 5 .  M r .  S c h u r  s o l d  f o r  E d i n b o r o  i n  t h e  s a m e  t e r r i t o r v

h e  s o l d  E o r  N a t r i c  a n d  t o  t h e  s a m e  c u s t o m e r s .

5 .  I n  L 9 6 5  b o t h  N a t r i c  a n d  E d i n b o r o  w i t h h e l d  F e d e r a l  t a x

a n d  s o c i a l  s e c u r i t v  b u t  n o  s t a t e  t a x .  I n  L 9 6 3  a n d  1 9 6 4  t h e r e

w a s  n o  w i t h h o l d i n g  a n d  M r .  S c h u r  p a i d  h i s  o w n  F e d e r a l  s e l f -

employment  tax .

6 .  Mr .  Schur  pavs  h i s  own  expenses  w i thou t  re imbursemen t .

Th i s  i nc luded  a  25 / "  sha re  o f  adve r t i semen ts  p laced  by  h i s  cus tomers

on  a  sha red -cos t  bas i s  w i th  Na t r i c  and  h imse l f .
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3 -

Mr .  Schur  does  no t  ma in ta in  h i s own of f ice or  employ

ass  i s  t an t s  .

B -  Mr .  Schur  i s  no t  f i l i no  re tu rns  ac ted  under  adv i ce  o f

a  t ax  adv i so r .

CONCLUSIONS OF I,AW

A.  Pe t i t i one r  i s  an  i ndependen t  con t rac to r  and  i s  sub jec t

t o  t ax .  Wh i l e  pe t i t i one r  c i t es  "quesL ion  25 "  o f  t he  regu la t i ons

(2O NYCRR 281- .2  ques t i on  25 )  and  i t s  s ta tu to ry  au tho r i t y ,  sec t i on

386  o f  A r t i c l e  16 -4  o f  t he  Tax  Law as  amended  in  1953 ,  t h i s

exempts  sa lesmen f rom tax  on ly  where  the  on ly  ev idence o f  an

i n d e p e n d e n t  c o n t r a c t o r  s t a t u s  i s  t h e  s a l e  o f  p r o d u c t s  f o r  m o r e

t h a n  o n e  p e r s o n  w h e r e  n o  o f f i c e  i s  m a i n t a i n e d  a n d  n o  a s s i s t a n t s

a r e  e m p l o y e d .  ( S e e  T a x  L a w  s e c t i o n  7 0 3 ( f )  u n d e r  A r t i c l e  2 3  o f

t h e  T a x  L a w  a n d  F r i s h m a n  v .  S " T . C .  3 3  A D  2 d  f 0 7 I . )  I n  t h i s

c a s e  o t h e r  e v i d e n c e  o f  a n  i n d e p e n d e n t  c o n t r a c t o r  s t a t u s  i s

p r e s e n t ,  s u c h  a s  t h e  a b s e n c e  o f  w i t h h o l d i n g  o f  t a x e s  a n d  s o c i a l

s e c u r i t y  a n d  t h e  n o n r e i m b u r s e m e n t  o f  e x p e n s e s .

B .  T h e  p e n a l t y  i s  w a i v e d .

The de f ic iency  w i thout  the  pena l ty  i s  found to  be  cor rec t

and is  due together  w i th  such in te res t  as  may be  computed under

s e c t i o n  6 8 4  o f  t h e  T a x  L a w .

D A T E D : A1bany, New York

A p r i l  4 ,  T 9 7 4

rs

L-/'2k/".-e-.a

COMMISSIONER

\t,.kta;
COMMISSIONER
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STATE OF NEW YORK

STATE TAX COMMISSION
M a r i o  A .  P r o c a c c i n o
>$XSlKltdDgr<Ee<D(JaAil}( pREs I oEN T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Please take further notice that
the Tax Law any proceeding in
must be commenced within
the date of this notice.

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY, N. Y. 12227

A R E A  C O D E  5 1 8

4 5 7 - 2 6 5 5 , 6 , 7

Dtted t Albany, New Yotk

lprl,l 4, L974

tlr. & f,tr1. llLchael lf. Echur
6OO l0brt 246tlr Strcct
trew York, Her York 10471

Delr tlr. & firc. Scburr

Please take notice of the DmIgIff of
the State Tax Commission enclosed herewith.

pursuant to lqctlon 722 of,
court to review an adverse decision
4 tbnthg after

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or conceming any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

,-,  . ,  t  ,1. , ' t  i  ' '  . t . '  ' / -.! :' .' /' .. i.'..'r it . , - i  l _ t . . , '  L  |  . i , 4 . 1  I - . ]

trtgel c. tfrl.ght
HEARING OFFICER

cc Peti t ioner's Representative
Law Bureau

S'ATE TAr COMMlSStOi l

I{EARtilC UItT

EOUARD ROOK

SECRETANY TO
coMMlSStor l

AOOiEt3 YOUN iEPLY TO

AD-r.r2 (7 /7o)



,,,r,o.r;eiffiffiH

OF NEW YORK

TAX COi4I4{SSTON

I

STAfE

STATE

I n  t h e  M a t t e r  o f  t h e  P e t i t i o n

o f

MICHAEL W. ANd MA)CINE R. SCIIUR

f o r  a  R e d e t e r m i n a t i o n  o f  a  D e f i c i e n c y

o r  f o r  R e f u n d  o f  U n i n c o r p o r a t e d  B u s i n e s s

T a x  u n d e r  A r t i c l e  2 3  o f  t h e  T a x  L a w  f o r

t h e  Y e a r s  1 9 6 3 ,  L 9 6 4  a n d  1 9 6 5 .  '

D E C I S I O N

M i c h a e l  W .  a n d  M a x i n e  R .  S c h r , r t  f i l e d  a  p e t i t i o n  u n d e r  s e c t i o n s

7 2 2  a n d  6 B 9  o f  t h e  T a x  L a w  f o r  t h e  r e d e t e r m i n a t i o n  o f  a  d e f i -

c i e n c y  i s s u e d  N o v e m b e r  2 7 ,  L 9 6 7 ,  i n  t h e  a m o u n t  o f  $ 5 5 8 . 5 9  p l u s

i n t e r e s t  o f  S 8 0 . 2 4  a n d  p e n a l t y  f o r  f a i l u r e  t o  f i - l e  r e t u r n s  o f

$139 ,65  f o r  a  bo ta l  o f  $778 .48  f o r  un inco rpo ra ted  bus iness  t ax

unde r  A r t i c l e  23  o f  t he  Tax  Law  fo r  t he  yea rs  1963 ,  L964  and

1955  
:

A  hea r i ng  was  du l y  he ld  on  Feb rua ry  B ,  L973 ,  d t  t he  o f f i ces

o f  t he  S ta te  Tax  Conun iss ion ,  B0  Cen t re  S t ree t ,  New York ,  Neur

York ,  be fo re  N ige l  G Wr ighb ,  Hea r i ng  O f f i ce r .

The  pe t i t i one r  was  rep resen ted  by  Moe  D .  Ka rasch ,  Esq .

The Income Tax Bureau was represented by SauI  Heckelman,  EsQ' ,

appear ing  by  James  Sco t t ,  Esg .  The  reco rd  o f  sa id  hea r inq r  has

been duly  examined and considered-

I S S U E

The issue in  th is  case is  whether  the pet i t ioner ,  l l r '

who  i s  a  manu fac tu re r ' s  rep resen ta t i ve ,  i s  an  i ndependen t

t rac to r  and  sub jec t  t o  un inco rpo ra ted  bus iness  tax .

Schur ,

con-
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FTNDINGS OF FACT

1 .  i v l r .  Schu r  was  a  manu fac tu re r  '  s  rep resen la t i ve .  F rom

1953  th rough  L97L  he  rep resen ted  Na t r i c  Kn i twear  Corpo ra t i on

o f  L4C7  Broadway ,  New Yc rk  c i t y ,  a  manu fac tu re r  o f  co t ton  kn i t s ,

pan t s ,  sho r t s  and  t ops .

2 .  Na t r i c  pa id  Mr .  Schu r  a  commiss ion  w i t h  a  d raw  o f

$2O0 .00  a  week .

3 "  Mr .  Schu r  had  a  t e r r i t o r v  i n  t he  M idwes t :  I u l i ch i gan ,

Oh io ,  I nd iana  and  t he  c i t i es  o f  P i t t sbu rgh  and  Lou i sv i l l e .  He

made  fou r  sa les  t r i ps  a  yea r ,  o f  one  non th  each .  When  he  was

not  t ravel ing he reporLed to the Natr ic  shorr ' room in New York

C i t y  and  worked  the re .

4 .  Mr .  Schur  had  worked  fo r  a  manu fac lu re r  naned  Pe te r  F reund ,

wh ich  wen t  ou t :  o f  bus iness  i n  1953 .  Mr .  Schur  and  fou r  o the r

salesrnen f rorn thaL business then for r ,ed the i r  own co:npany,

Ed inbo ro  Kn i t t e r s ,  L td . ,  t o  r nake  swea te rs .  I t  r en ted  space

f r o i n  N a t r i c  a t  t h e  B r o a d w a v  a d d r e s s .  H o v ; e v e r ,  t h i s  b u s i n e s s

f a i l e d  i n  1 9 6 5 .  M r S c h u r  s o l d  f o r  E d i n b o r o  i n  t h e  s a m e  t e r r i t o r y

he  so ld  fo r  Na t r i c  and  to  the  same cusLoners .

5 .  I n  1955  bo th  Na t r i c  and  Ed inbo ro  w i thhe ld  Federa l  t ax

and  soc ia l  secu r i t v  bu t  no  s ta te  tax .  I n  1953  and  L964  the re

was  no  w iLhho ld ing  and  I , 1 r .  Schur  pa id  h i s  own  Federa l  se l f -

employment  tax

6 .  Mr .  Schur  pavs  h i s  own  exDenses  w i thou t  re imbursemen t .

This  inc luded a 259l ,  share of  adver t isements p laced by h is  customers

on  a  sha red -cosb  bas i s  w i th  Na t r i c  and  h imse l f .

fb



3 -

7 .  I u l r .  - cchu r  does  no t  ma in ta in  h i s  own  o f  f i ce  o r
't)

ernploy

ass  i s  t an t s  .

B .  1 "1 r .  , cchu r  i s  no t  f i l i nq  rebu rns  ac ted  under  adv i ce  o f

a  t ax  adv i so r .

CONCLUSIONS OF' I,Ary

A .  Pe t i t i one r  i s  an  i ndependen t  con t rac to : r  and  i s  sub iec t

t o  t ax .  wh i re  pe t i t i one r  c i t es  "ques t i on  25 "  oE  t he  regu ra t i ons

l r o  
NYCRR 281 .2  ques t i on  25 )  and  i t s  s t a tu to r y  : : u t ho r i t y ,  sec t i on

386  o f  A r t - - i c l e  l 5 -A  o f  t he  Tax  Law  as  amended  i r : 1953 ,  t h i s

exempts  sa lesnen  f ron  tax  on l y  where  the  on l y  e .u idence  o f  an

independen t  con t rac to r  s ta tus  i s  t he  sa le  o f  p roduc ts  fo r  more

than one person

are  emp loved .

the Tax Law and F r i s h n r a n  v .  S . T . C .  3 3  A D  2 d  1 0 7 . 1 . )  rn  rh is

c a s e  o t h e r  e v i d e n c e  o f  a n  i n d e p e n d e n t  c o n t r a c t o : r  s t a t u s  i s

p r e s e n t ,  s u c h  a s  t h e  a b s e n c e  o f  w i t h h o l d i n q  o f  ' l a x e s  a n d  s o c i a l

s e c u r i t y  a n d  t h e  n o n r e i m b u r s e m e n t  o f  e x p e n s e s .

B.  The  pena l t y  i s  wa i ved .

The  de f i c i ency  w i thou t  t he  pena l t y  i s  f ound  to  be  co r rec t

and is  due together  wi th  such in terest  as may bt - .  computed under

sec t i on  684  o f  t he  Tax  Law-

DATED: Albany, New York

Apr i l  4 ,  L974

whe re  no  o f f i ce  i s  ma in ta i ned  and  no  ass i s tan t s

(See  Tax  Law  sec t i on  703  ( f )  unde : r  A r t i c l e  23  o f

'2rry:,'.:]")
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