
STATE OP T{EW YORK
STATE TAX COM}IISSION

In the l'latter of the Petition
:

of

AI,FRED C. SCHMITT
:

For a Redetermination of a l),eficiency or
a Refund of Unincorporated Business:
Taxes under Article(s) 23 of the
Tax Law foi the (Year(s) 1965,1966 & :

L967 .

AFFIDAVIT OP I.IAILING
OF }IOTICE OF DECISION
BY (CERTTFTED) l,lall

State of New York
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an anrployee of the Department of Taxation and Financer over 18 years of

age; and that on the 7illn day of February t L974, she served the wlthin

l{otice of Decision (or Deternrinatton) by (certtfied) mail r.rpon ALFRED c. SCHMITT

(representatlve of) the petitioner in the wlthirr

proceedlng, by encloelng a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: I4r. Alfred C. Schmitt
65 Vegola Avenue
Cheektowdgd, New York I422I

and by deposltlng same errclosed in a postpald properly addressed wrapper ln a

(post office or officid. deposltory) under the exclusive care and cuatody of

the tlnlted States Poet Office Department withln the State of lfer York.

Ttrat deponent further says that the sald addressee ie the (representatl.ve

of) petltloner hereln and that the address set forth on sald wraPPer is the lart

known address of the (repreeentatlve of the) petitLoner.

Sworn to before ne thls

day of Febr L9t,*7

,4t#u
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STATE OF I{Etr' YORK
STATE TAX COM}IISSION

In the Matter of the Petltion

of

ALFRED C. SCHMITT 
:

For a Redetemination of a D,eficiency or
a Refund of Unincorporated BusinesS
Taxes under Article(s) 23 of the
Tax Law for the (Year(s) 1965 , L966 &:1967

me

AFFIDAVIT OF MAITING
OF NOTICE OT DECISION
BY (CERTTFTED) MArt

State of N*r York
County of Albany

Martha Funaro, being duly sworn, deposes and says that

she is an ernployee of the Departnent of Taxation and Financer over 18 years of

agel and that on the 7th day of February , L9l4 , she served the within

Notlce of llecision (or Detemrinatton) by (certlfied) mail r.rpon Nathan A. Bork, Ese.

(rep:esentative of) the petitloner in the wlthin

proceedingl by encloeing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Nathan A. Bork, Esq.
Mattar, Bork, Mattar & D'Augtustino
L7 Court Street

and by deposttlng same errcro""aBSf luis"toTifl nTSfStr addressed nrapper tn a

(post offlce or officiat delnsitory) under the exclusive care and custody of

the tlnited States Post Offlce Department withln the State of Netr York.

firat deponent further says that the said addressee ia the (representative

of) petttloner herein and that the address set forth on sal.d wraPPer ls the lact

known address of the (representatl.ve of the) Petltl'oner.

Sworn to before

day ofrh eb

thts
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. STATE OF NEW YORK

OF TAXATION AND FTNANCE
BUILDING 9, ROO,{ 2t4A

STATE CAilPUs
AISANY, t{. Y. t2226

AREA COOE 51 8

4 5 7 - 2 6 5 5 , 6 . 7

Dated: Albany, New york

DEPARTMENT

E n c .

c c :  P e t i t i o n e r '
Law Bureau

tTAYt t lx  coMrl ts3tox

HEAiDtc UXtT

EOIARO ROOK

stcREtAiY to
coMI4ts! tot l

ADDITSS YOUI iEPLY TO

Februrryr ?r Lg?d
llr, ll,fmil C. s'rbrttt
S3 vrgolr tmmw
cbr*&rgrr nfi, torts }*l*f

hlr lb. &llalttt

Please take notice of the ngfg&f
of the state Tax commission enclosed herewith.

P1ease take further notice that pursuant to
Sect ion(s)  t2? of  the Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within a lfratbr
f rom the date of  th is  not ice.

fnV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or eoncerning any ottrer matter rerative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
reply .

u"n 
"i' Yours 

n
/',/(r&o//1"**z

&, &lrt trrtrntr
HEARING OFFTCER

Representative



STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Petit ion

o f

ALFRED C. SCHMITT

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated Business
Taxes under Art icLe 23 of the Tax Law
fo r  t he  Years  1955 ,  1966  and  1967 .

DECISION

Al f red C.  Schmit t  pet i t ioned for  a  redeterminat ion of  a

def ic iency in  unincorporated business taxes for  the years 1965,

L966 and 1967.  A formal  hear ing was held in  the State Of f ice

Bu i l d ing ,  Bu f fa lo ,  New.York ,  oh  June  23 ,  L97L ,  be fo re  L .  Rober t

Leisner ,  Hear ing Of f icer .  The pet i t ioner  was represented by

Nathan A. Bork, Ese., and the Income Tax Bureau was represented

by  Edward  H .  Bes t ,  Esq . ,  (A lexander  We iss ,  Esq .  ,  o f  Counse l ) .

I S S U E

Were  the  pe t i t i one r ' s  ac t i v i t i es  i n  1965  ,  L966  and  1967 ,  ds

an insurance sa lesman,  subject  to  unincorporated business tax?

FINDINGS OF FACT

l .  Pet , i t ioner ,  A l f red C.  Schmit t ,  t imely  f i led New York

income tax returns,  but  d id  not  f i le  un incorporated business

State

tax

returns for  the years L965,  L966 and L967 .

2.  The taxpayer  pet i t ioned for  a  redeterminat ion of  a  Not ice

of  Def ic iency in  unincorporated business tax for  the years L965,

Lg66  and  1967 ,  i ssued  on  June  30 ,  Lg6g ,  under  F i l e  No .  74048687 .

3. Petit ioner claimed that he was an employee of the Tabor

Agiency, Inc. and that as such he was not operating an uni-ncorporated

bus iness .

4.  Pet i t ioner  was a fu l l  t ime insurance aqent  wi th  the Tabor

Agency,  Inc.  TLre Tabor  Agency was a genera l  agent  for  the Traveler 's
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Insurance Company and pet i t ioner  was sub-agent  for  the Traveler 's

Insurance Company.

5.  Pet i t ioner  was l is ted in  the bui ld ing d i rectory under  the

Tabor  Agency.  His  s tat ionery was the Traveler 's  Insurance le t ter -

head wi th  a reference to  the Tabor  Agency.  Pet iL ioner 's  bus iness

phone l isted the phone number of the Tabor Agency.

6. Petit ioner was required to be in the Tabor Agency off ice

five days a week and to work eight hours a day-

7. Petit ioner was required to let the Agency know his where-

abouts in  the event  of  h is  absence.  The Agency answered pet i t ioner 's

phone cal ls .  He was requi red to  ca l l  in  by phone regurarry  to  le t

the Agency know his whereabouts and to answer his incoming calls.

He was requi red to  check in  and out  o f  the of f ice at  ar r  t imes.

If not in for a day, he was required to 1et the Agency know his

whereabouts.

B. He was provided with a desk by the Tabor Agency and the

location of the desk was assigned by the Tabor Agency. The petit ioner

was furnished a secretary whose salary was paid b1z the Tabor Agency,

although certain amounts were withheld by Tabor for application to

the secretary '  s  sa lary .

9. Petit ioner was required to attend sales meetings every Monday

morning.  He was inst ructed how to se l l  insurance,  what  h is  quotas

were and what was expected of him. Petit ioner was subject to estab-

l ished product ion s tandards.  He was requi red to  seI l  a  cer ta in

amount of insurance in order to keep

l i f e  i nsu ranee  in  e f fec t .

10.  Pet i t ioner  was requi red to

Traveler 's  Insurance Company,  except

to se l l  insurance for  types of  r isks

or  r isks decl ined by i t .  OnIy when

his  hospi ta l izat ion in  a group

seI I  insurance so le ly  for  the

where permiss ion was g iven

not covered by the Company

the Tabor Agency had specif ical ly
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g iven i ts  permiss ion af ter  consul ta t ion d id the pet i t ioner  d i rect

his sales through Exchange Mutual Insurance Company or a very

small amount through the Insurance Company of North America.

1I .  Pet i t ioner  had no wi thhold ing of  income tax or  soc ia l

secur i ty  tax.

L2 .  I n  1965 ,  L966  and  1967 ,  pe t i t i one r ' s  t o ta l  ne t  i ncome

was  $10 ,  383 .08 ,  $ I2 ,722 .17  and  $14 ,  855 .50  respec t i ve l y .  Pe t i t i one r '  s

earnings from companies other than Traveler's Insurance Company

was  $2 ,  318 .21 ,  $4 , t - l - . 2 , 32  and  $4 ,267  . 25  ,  r espec t i ve l y .

CONCLUSIONS OF I,AW

A.  Pe t i t i one r ' s  ac t i v i t i es  as  a  sub -agen t  and  i nsu ra :ce

salesman for  the Traveler 's  Insurance Company were not  subject

to  unincorporated business tax-

B. The income petit . ioner derived from sales of insurance

companies other than Traveler's Insurance Company was not great

enough to be taxable under the unincorporated business tax law.

C.  The pet i t ion of  A l f red C.  Schmit t  is  susta ined and i t

is  determined that  he has no def ic iency in  unincorporated business

tax  fo r  t he  yea rs  1965 ,  L966  and  L967 .

DATED: Albany, New York

February  7 ,  : . .974

STATE TAX COMMISSI

ISSIONER


