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STATE OF ITEtll YORK
STATE TAX COU}IISSION

In the l'fatter the Petitlon

AFTIDAVIT OF MAITING
OF IIOTICE OF DECISIOII
BY (CERTTFTED) tlalt

SAMUEL RUBIN

For a Redetermination of a l),eflciency or
a Refund of Unincorporated Business
Taxes under Article(s) 23 of the
Tax Law for the (Year(s) 1965 through
I970  -

State of New York
Gounty of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the l)'epartrnent of Taxation and Financer over 18 years of

agee and that on the 4th day of February , L9 74, she served the within

lfotice of Decision (or Determination) by (certtfied) maLl r.rpon Samue1 S. Rubin,

(representatlve of) the petitioner in the wlthirt

proceedl.ngl by encloslng a true copy thereof in a seeurely sealed postpaid

wrdPPer addresged as follows: Mr. Samuel S. Rubin
2O2A Grand Concourse
Bronx,  New York LO457

and by deposlting sane enclosed in a postpald property addressed wrapper ln a

(post office or offl.cial deposltory) under the exclusive care and custody of

the tlnlted States Post Office Department withln the State of Iew York.

Ttrat deponent firrther say{t that the salil adtlressee ie the (representative

of) petltioner herein and that the address set forth on said rrraPPer ls the lact

known address of the (representatfve of the) petitioner'

of

of

s.

Sworn to before rne thls



STATE OF l{Etll YORK
STATE TAX COM}IISSrc}T

In the llatter of the Petition
:

of

SAMUEL S. RI]BIN
:

For a Redetermination of a lhficlency or
a Refund ofUnincorporated Business :
Taxes under Articfe(s) 23 of the
Tax Iaw for the (Year(s) 1965 through :
L970 -

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

agel and that on the 4th day of February , L974, she served the within

Notice of llecision (or Determination) by (certified) mall upon Melvin Gold.man,

c  .  P .A . (representatlve of) the petitioner in the withitt

proeeeding, by eneloaing a true copy thereof in a seeurely sealed PostPaid

l,rapper addressed as follows: M e l v i n  G o l d m a n ,  C . P . A .
255 Mamaroneck Avenue
Mamaroneck, New York IO543

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the llnited $tates Post OFfice Department withln the State of New York.

firat deponent further says that the said addressee ie the (representative

of) petttl.oner herein and that the address set forth on said tfl.aPPer is the lact

known address of the (representatlve of the) petltLoner.

ATFIDAVIT OF MAITINC
OF }IOTICE OF DECISION
BY (CERTTFTED) l.{aIL

Sworn to before rne this



S.TAT E TAX CQT\4MI SSION
Mar r_o  A .  P rocacc rno
Xafi*frXKX.XttXA#f X, trF pREs rDENr
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N € R

DEPARTMENT

Enc .

cc :  Pe t i t i one r ,
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOIV{ 214A

STATE CItrPUo
AlSAt{Y, N. Y. t2226

A R E A  C O O E  5 1 8

4 s 7 - 2 6 5 5 , 6 , 7

DATED; Albany, New York
g$rnnry {r lS?{

Sta tE T i rX  COMMISStON

HEARITG UXIT

I  E D | A R D  R O O K

SECTETAiY TO

c o M M t 3 S t O N

ADORTgS YOUR iEPLY TO

!rts. srnrtl $. xrbi.n
IOIS grrnd Conoqrrrc

f,offir t*r lork 1O{$?

parr ilr" Ir|blnl

Please take notice of the DmlflIffi
of the State Tax Commission enclosed herewith.

Please take furl ler notice that pursuant to
Section(s) 7r, of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 mntbl
f rom the date of  th is not ice.

fnV inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
rep1y.

Verlf f,ru/y yo

ftuil,
PJul B. Cohra

RING OFFTCER

s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ions

o f

SAMUEL S. RUBIN

for Redetermination of Deficiency or for
Refund of Unincorporated Business Tax
under Art icle 23 of the Tax Law for the
Years 1965 through L97O.

DECISION

Rub in ' s  ac t i v i t i es  as  an  au to

Sales Company during the Years

the carrying on of an unincorporated

Pet i t ioner ,  Samuel  S.  Rubin,  has f i led pet i t ions for

redetermination of deficiencv or for refund of unincorporated

business tax under Art icle 23 of the Tax Law for the years L965

th rough  197O.  (F i l e  Nos .  48019801 ,  68070833 ,  8 -1832744 ,  and

0 -sBB55400 ) .

A formal hearing was held before Paul B. Coburn, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  BO Centre

S t ree t ,  New York ,  New York ,  o r l  Oc tobe r  L7 ,  L973 ,  d t  1 :15  P .M-

Pet i t ioner  appeared by Melv in  Goldman,  C.P.A.  The Income Tax

Bureau appeared by Saul  Heckelman,  Esq. ,  (James A.  ScoLt ,  Esq-

o f  Counse l ) .

ISSUE

Did pet i t ioner ,  Samuel  S.

accessor ies sa lesman for  Moto

1965 through L97O, const i tu te

bus iness?
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FIND]NGS OF FACT

1.  Pet i t ioner ,  Samuel  S.  Rubin,  and h is  wi fe ,  f i led New York

State combined resident income tax returns for the years 1965

through Lg7O. He did not f i le New York State unincorporated

business tax returns for  sa id years.

2 .  On  December  29 ,1969 ,  t he  fncome Tax  Bureau  i ssued  a

Statement  of  Audi t  Changes against  pet i t ioner ,  Samuel  S.  Rubin,

imposing unincorporated business tax upon the income received by

him from his activit ies as a salesman during the year L965 and

aecord ingly  issued a Not ice of  Def ic iency in  the sum of  $44.03.

3.  On Februar7 28,  L972,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  Samuel  S.  Rubin,

imposing unincorporated business tax upon the income received by

him f rom his  act iv i t ies as a sa lesman dur ing the year  1966 and

accord ingly  issued a Not ice of  Def ic iency in  the sum of  $ f34.38.

On said date i t  issued a s imi lar  Statement  of  Audi t  Changes and

Not ice of  Def ic iency for  the years L967 and 1968 in  the sum of

g627 .73.  On said date i t  fur ther  issued a s imi lar  Statement  of

Audit Changes and Notice of Deficiency for the years L969 and 1970

in  t he  sum o f  S957 .11 .

4.  pet i t ioner ,  Samuel  S.  Rubin,  was an automobi le  accessory

salesman during the year L965 through L97O. He represented Moto

Sa1es Company in the sales of automobile accessories. The

companyrs of f ice was in  Massachuset ts .  He was not  permi t ted by

his  pr inc ipat  to  carry  addi t ional  l ines.  He mainta ined an of f ice



3 -

in  h is  home.  He d id not  have any employees.  Dur ing the year  1965,

he conducLed h is  se l l inq act iv i t ies under  the t rade name "Ross

Associates."  He d id not  have an employment  contracL.

5.  Dur ing the years 1965 through L97O, Moto Sales Company

did noL withhold Federal or New York State income taxes or

soc ia l  secur i ty  tax f rom the commiss ions paid to  pet i t ioner ,

Samuel  S.  Rubin.  I t  d id  not  re imburse h im for  anv of  h is  bus iness

expenses. He deducted expenses incurred in connection with his

sales act iv i t ies on Schedule r rCtr  o f  h is  Federa l  income tax return.

Moto Sales Company did not exercise any substantial control or

superv is ion over  h is  sa les act iv i t ies or  techniques or  over  the

time he devoted to sales, except to l imit the terri tory in which

he could sel l  to the metropoli tan-New York area and lower

Connect icut .

CONCLUSIONS OF LAW

A. That  the income received by pet i t ioner ,  Samuel  S '  Rubin,

from Moto Sales Company during the years L965 through L97O

const i tu ted income f rom his  regular  bus iness of  se l l ing automobi le

accessories and not compensation as an employee exempt from the

imposit ion of the unincorporated business tax in accordance with

the meaning and in tent  o f  sect ion 703(b)  of  the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Samuel  S.

Rubin, during Lhe years 1965 through 1970 constituted the carrying

on of an unincorporated business and his income derived therefrom

was subject to the unincorporated business tax in accordance with

the meaning and intent of section 7O3 of the Tax Law.
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C. That the State Tax Commission is not barred from nor

has i t  waived i ts  r iqhts  to  issue a decis ion wi th  reference to

the years 1965 through L97O.

D.  That  the pet i t ions of  Samuel  S.  Rubin are denied and

the Not ice of  Def ic iency issued December 29,  1969 and the three

no t i ces  o f  de f i c i ency  i ssued  Februa ry  28 ,  L972 ,  a re  sus ta ined .

DATED: Albany, New York
February 4,  L974

STATE TAX COMMISSION

d*
COMMISSIONER

COMMISSIONER

COMMISSIONER


