
STATE OF }IEI.J YORK
STATE TAX COMXISSION

In the l,latter of the Petition

of
LOUIS ROSENBERG, (deceasdd)

By ESTA ROSENBERG, Administratr ix

For a Redetermination of a Defictency or
a Refund e; Unincorporated Business g
Taxes under Arttcle(s) ZS of the
Tax law foi the (Year(s) 1960 , L96L, z
and  1962 .

, being duly sworn, deposes and says that

she is an ernployee of the D'epartment of Taxation and Flnancer over 18 years of

ager and that on the 14th day of January , LqlA , she served the wlthin

Notlce of llecision (or Determinatton) by (certified) mal.l upon Louis Rosenberg Estate

Adminis t rat r ix
Esta Rosenbergi, (representatlve of) the petitioner in the wlthin

proceeding, by encloslng a true copy thereof in a seeurely sealed postpald

wrdpper addressed as rorlows: lil:=.::ffi::;: l*iff=rrarrix
233  Eas t  3 rd  S t ree t  &  299  B 'waY
New York, New York

and by deposltlng sme enclosed in a postpald properly addressed rraPPer ln a

(post office or official deposltory) under the exclugive care and cuatody of

the tlnited States Post Offlce Departrnent withln the State of New York.

firat deponent further says that the said addressee is the (representative

of) petttloner hereln and that the addrees set forth on said wraPper is the lact

known address of the (representatlve of the) petltioner.

AFTIDAVIT OF I.{AILING
OF IIOTICE OF DECISTON
BY (CERTTFTED) UAIL

State of Neur York
County of Albany

Martha Funaro



STATE OF NEW YORK
STATE TAX COMHISSION

In the l,latrer of the Petition

of 
, ""u""4),LOU]S ROSENBERG, (de

By ESTA ROSENBERG, Administratr ix
:

For a Redetermination of a l),eficiency or
a Refund ofUnincorporated Business :
Taxes under Articfe(s) 23 of the
Tax Law for the (Vear(s) 1960 , L96I, z
and  L962-

AFFIDAVIT OP MAITING
OP }IOTICE OF DECISION
BY (CERTIFIED) HAIT,

State of Nevr York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Departrnent of Taxation and Financer over 18 years of

agel and that on the 14th day of January , L9 74 1 she served the within

lfotice of llecision (or Determination) by (certified) mall tipon Sam Boodman, C.P.A.,

Schoolman & Company (rep:esentatlve of) the petitioner in the wlthitt

proceeding, by enelosing a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Sam Boodman, c.P.A.
Schoolman & Company
10 East  40th Street
New York, New York 10016

and by deposlting sane enclosed in a postp'atd properly addressed rrapper ln a

(post office or officiaL dep,osltory) under the exclusive care and custody of

the tlnited States Post Office Departrnent withln the State of lfew York.

firat deponent firrther says that the said addressee ie the (representatl.ve

of) petttl.oner herein and that the addrees set forth on said wraPPer is the laet

known address of the (repreeentatfve of the) petltLoner'

Sworn to before

day of

rne this

4Lh Jan t  L 9 4 .



STATE TAX COMMISSI.ON
Mar j -o  A .  Procacc ino ,

X'5KiA)(:fXAfi0(XIfdiXtl(n6I{ pR € s ro E N I
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Enc .

cc :  Pe t i t i one r '
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOI4 2I4A

STATE CAilPUt
A|.BAilV, N. Y. t2226

AREA CODE 5 I8

4 5 7 - 2 6 5 5 , 6 . 7

DlSSr Albany, New york

dlanuery l4r trg?a

t lAYg  711  CgMMlsS l . r  /

xEAF I IC  u t tT

EOTARO ROOK

SECRETARY TO
coMr,  r53 ro i

AODTIgS YOUN REPLY TO

Ifirtr Sofrnb.rg Ertatr
Erte no:.nb.rg" lful"nlrtritrlx
213 Eart lrd $tract I 399 Brmy
i lOsVcrkr  t ryYork

Dilr t&rr Sormb.rgl

Please take notice of the DPetSfg
of the State Tax Commission enclosed herewith.

Please take fyglner notice that pursuant to
Section (s) ,4' of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { nOatlrf
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper party for
rep Iy .

Very truly yours,

tUAz'/l;yfr
Hlgr1 g. Sltgfirt

HEARING OFFTCER

Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

O I

LOUIS ROSENBERG, (deceased)
By ESTA ROSENBERG, Administratrix

for a Redetermination of Deficiency
or for Refund of Unincorporated
Business Tax under Arl icle 23 of the
Tax  Law fo r  t he  Years  1960 ,  I 96 I  and  1962

DECISION

Louis Rosenberg, (deceased) by Esta Rosenberg as administratr ix,

f i led a pet i t ion on Ju ly  22,  1966,  for  re fund of  un incorporated business

taxes paid underAr t ic le  23 of .  the Tax Law in  the amount  of  $ t ,884.70 for

t he  yea rs  1960 ,  1961  and  i 962 .

A hear ing was duiy  held on October  17,  1972,  at  the of f ices of

the State Tax Commission, B0 Centre Street, New York City, before

Nigel G. Wriqht, Hearing Off icer. The applicant was represented by

Sam Boodman, C.P.A. of School"nan & Company. The Income Tax Bureau

was represented by Saui  Heckelman,  Esq. ,  appear ing by Francis  X.  Boylan,

Esq. The record of said hearing has been duly examined and considered.

ISSUE

The issue in this case is whether the taxpayer's petit ion was t imely

f i led.

FINDINGS OF FACT

1. Taxpayer f i ied t imely tax returns (form IT-202) for 1960, I961 and

1962 unincorporated business taxes. He l isted on each return that his

bus iness  was  c i t y  ma rsha l  and  pa id  $435 .66 ,  $793 .41  and  $OSS.63  f o r  f  960 ,  I 96 I

and 1962 respect ive ly .

2.  Fol lowing an opin ion of  counsel  dated December 5,  1963,  the

Income Tax Bureau held a city marshal to be an employee and therefore

exempt from the unincorporated business tax. Refunds were granted for

yea rs  beg inn ing  i n  1963 .



2 -

The petit ion f i led in I966 was very clearly not t imely with

respect to the years in question under the provisions of the Tax Law.

The special statutory authority under section 697 (c) of the

Tax Law wil l  not be exercised inthe taxpayer's favor. That authority

wi l i  be appl ied only  where the refund is  based upon a mistake which is

patent ly  a  mistake on the face of  the return.  Pr ior  to  I963,  there had

been no rul ing with respect to the taxabil i ty of city marshals in general

and certainly no rul ing with respect to this taxpayer. At the t ime these

returns were f i ied, the issues underlying the refund ciaim were clearly

c lose quest ions of  fact .

DATED: Albany, New York

January L4,  1974

STATE TAX COMMISSION

COMMISSIONER

COMMISSIO ER

COMMiSSIONER
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STATE TAX CO]VTVIISSION
Mar io  A .  P rocacc ino ,

N&Bi$txxxoa)(xnli(tklg{lx pR E s I o EN r

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOIV{ 2l4A

srATE cAilPU8
ALBAlrlY, N. Y. t2226

AREA COOE 518

ffi 9YAtt  Y4r coMMtsSt0| |

I {EAFtN6 ut tT

EOIARO ROOK

9ECRETANY TO
coMta t33 tox

AOOIES9 YOUR REPLY TO

A .  B R U c E  M A N L E v  4 s 7 _ 2 6 s s , 6 , 7
M I L T O N  K O E R N E R

DATED: Albany, New York
i lanuary 14, L974

Louis Rosenberg Estate
Esta Rosenberg, Administratr ix
233 East  3rd Street  & 299 Brway
New York, New York

Dear Mrs. Rosenberg:

Please take not ice of  the DECISION
of the State Tax Commission enclosed herewith.

Please take fUq,ther notice that pursuant to
sect ion(s)  722 of  t t re  Tax Law,  any
proceeding in court to review an adverse deci_
sion must be commenced within 4 months
f rom the date of  th is  not ice.

tny inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decision or concerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
reply .

Very truly yours,

"lv'ltL+//Nigel e. Wright
Enc. HEARING OI'FICER

cc :  Pet i t ioner '  s  Representat ive
Law Bureau



S]TATE OF NFF,T YORK

STATE TAX 0OIv1MISSIO $l

tn the Matter of the Petl,tton

of

LSUIS RO$ENBERfi , (deceased)
By ESTA ROSENBERG, Adml,ntstratrlx

for a Redetermination of Deficiency
or for Refund of Unincorporated
Buelness llax under Article 23 of the
Tax Law for the Years 1960, 1961 and 1962

DNC:ISION

Iouts Rosenberg, (deceased) by Esta Rosenberg ao admtnlstratrtx,

flled a petltion on July 22, 1966, for refund of unlncorporated buslness

taxes patd under Article 23 of. the Tax law ln the amount of $I,884.70 for

the  years  1960;  f961 and 1962.

A hearing was duly held on October L7, 1972, aI the offtceE of

the $tate ?ax Cornmlsslon, 80 Centre ltreet, New York Clty, before

lrllgel G. Wrtght, Heorlng Cfftcer. The applicant was represented by

Sam Eoodman, C.P.A. of Schodnan & Company. The Income Tax Bureau

was represented by Saul Heckelman, Esq., appearlng by Francts X. Boylan,

Esq. The record of sal.d heartng has heen duly exarntned and consldered.

rssr{E

The lssue in thls case ts whether the taxpayer's petltlon was tlmely

f l led.

rrNprNcs oF EACT

1. Toxpayer flted ti.mely tax returns (form lT-2021 for 1960, 1961 and

1962 untncorporated business taxes. He ltsted on each return that hte

bus tness  was c t ty  marsha l  and pa id  $435.66 ,  $793-41 and $655 '63  fo r  1960,  l96 l

and 1962 respectlvely.

2, Followtng an oplnLon of counsel dated December 5, 1963, the

Income Tax Bureau held a slty marshal to be an ernployee and therefore

enempt from the unincorporated buslness tax. Refunds were granted for

y6ar6 beglnnl,ng Ln 1963.
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