
' sra,TE or r\sw'vonx
STA.TE TAX COMMISSION

In  the  Ma t te r  o f  t he  Pe t i t i on

o f

RUSSELL A. PHILLIPS

For :  a  RedeEerm ina t i on  o f  a  De f i c i ency  o r
a ltefund of Unincorporated Business
T a > r e s  u n d e r  A r t i c l e ( s )  2 3 o f  t he
Ta>r  Law fo r  the  Year  (s )  L966,  1967 ,

1968 & 1969

Sta te  o f  New York
County of Albany

Marttra Funaro, being duly sworn, deposes and says that

shel is an employee of the Department of Ta.xat ion and Finance, over 18 years of

age, and that on the 25Eh day of October ,  19 74, she served the within

Notice of Decision {oo<9xb€{m*f iaf i i :an} by (cerEif ied) mai l  upon Russel l  A. Phi l l ips

crrecerxmafi*xg>o6i the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  Ehereof  in  a  secure ly  sea led  pos tpa id

wrapper  addressed a .s  fo l lows:  ry I r .  Russe l l  A .  Ph i l l i ps
2 Clinton Park
Batavia, New York l4O2O

anc l  by  depos i t ing  same encLosed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the l  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the 6remeoga*aOtixx

)0& pet i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the  las t

known address of the (representa.t ive of the) pet i t ioner.

Sworn to before me th is

of October25thd

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

AD-1 .30  ( t / 74 )

,  Lg74



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  MaEter t he  PeE i t i on

. PHILLIPS

o f

o f

ARUSSELL

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of Unincorporated Business:
Taxes under  Ar t i c le  (s )  23 o f  t he
T a x  L a w  f o r  t h e  Y e a r ( s )  L 9 6 6 ,  L 9 6 7 '  i

1968 & 1969

S t a t e  o f  N e w  Y o r k
County of Albany

Marttra Funaro ,  being duly sworn, deposes and says that

she is  an  employee o f  the  Depar tment  o f  Taxat ion  and F inance,  over  18  years  o f

age,  and tha t  on  ghs  25 th  day  o f  October  ,  L974,  she served the  w iEh in

Norice of Decision (*I .>De*S&xkgipd by (cert i f ied) mai l  upon Peter L. Faber,  Esq.

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper addressed as rollows: #i:$ 3;"il"Fi5:*5;q;r' Graafeiland
Harter & Secrest

700 l[idtown Tower
Rocheste.r, . $ew Yorl< ++60- -4 -

and by deposi t ing same enclosed-- in-a-FosFphid propef ly  ac ldressed wrapper in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta res  Pos t  O f f i ce  Depa r t rnen t  w i t h i n  t he  S ta te  o f  New York .

Tha . t  deponen t  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rePresenEa t i ve

o f )  pe t , i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w raPper  i s  t he  l as t

known address of  the ( representa. t ive of  the)  pet i t ioner .

Sworn to before me th is

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

AD-1 .30  ( r 174 )

,  Lg74



STATE OF NEW YORK
.DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9,  ROOM 214.A
STATE CAMPUS

ALBANY, N.Y,  12227

A R E A  C O O E  5 I 8

Dltadl Albany, New york

S T A T E  I A X  C O M M I S S I O N

xr r i rxo  uxr r

E D I Y A R O  R O O K

S E C R E T A R Y  T O
c 0 M M t S s r o N

STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L € Y

M I L T O N  K O E R N E R

A D D R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 - 2 6 5 5

M R .  L E T S N E R  4 5 7 - 2 6 5 7

M R .  C O B U R N  4 5 7 - 2 5 9 6

Ostobrr lt. 1S?{

llr. &rmrll f,. Itr{lltpr
! ctlntffi .hstr
Entrvtrr hr lork I4OIO

gr*r tG. ftllftpr

Please take notice of the DrcIgIor
of the State Tax Commission enclosed herewith.

Pl-ease take ;Flgtfrer notice that pursuant to
sect ion(s)  , t4  of  the Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within { xntbr
f rom the date of  th is  not ice.

{nV inquir ies concerning the computation of tax
due or refund al lowed in accord.ance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
These wil l  be referred to the proper pirty for
rep1y .

Very- truly yours,

v',')ti/
/  t ,  t , , .  t  t

{  i ' (  I  l , ( ( t t< 'L ( , / l t< ,
!. ffiert Hfmr)

Enc.  HEARTNG oFFrcER

cc :  Pe t i t i one r ' s  Represen ta t i ve
Law Bureau

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

RUSSELL A. PHILLIPS

for  Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Years 1966,  7967,  L968 and 1969.

DECISION

Pet i t ioner ,  Russel l  A.  eh i l l ips ,  pet i t ioned for  a  redetermina-

t ion of  def ic ienc ies in  unincorporated business taxes under

Ar t i c l e  23  o f  t he  Tax  Law fo r  t he  yea rs  1966 ,  1967 ,  L96B and  1969 .

A formal  hear ing was held at  the of f ices of  the State Tax

Commission, 1 Marine Midland PLaza, Rochester, New York, on Thursday,

September 20,  L973,  before L.  Rober t  Le isner ,  Hear ing Of f icer .  The

taxpayer  was represenLed by Wiser ,  Shaw, Freeman,  Van Graafe i land,

Har te r ,  &  Sec res t ,  (Pe te r  L .  Faber ,  Esq . ,  o f  counse l  and  Wi l l i am

H.  He l fe r i ch ,  I I I ,  Esq . ,  co -counse l ) .  The  Income Tax  Bureau  was

represented by Saul  Heckelman,  Esq.  (Solomon Seis ,  EsQ.,  o f  counsel ) .

rSSUE

whether  pet i t ioner ,  Russe1 A'  Phi l l ips '  act iv i t ies as a sa les

representative for the R. L. English Company constituted the carrying

on of  an unincorporated business under  sect ion 7O3 of  the Tax Law

fo r  t he  yea rs  L966 ,  L967 ,  1968  and  L969 .

FINDINGS OF FACT

l - .  Pet i t ioner ,  Russel l  A.  Phi1 l ips,  t imely  f i led New York

State income tax returns for  the years L966,  1967,  1968 and 1959.

He did not f i le New York State unincorporated business tax returns

fo r  sa id  yea rs .



3 .

2 -

A Not ice of  Determinat ion of  def ic ienc ies in  un incorporated

taxes for  the years Lg66,  1967 ,  1968 and 1969 was issued on

Ig71 against  the taxpayer  under  F i le  No.  9-34044598.

The taxpayer petit ioned for redetermination of the deficien-

C I E S .

4. During the years Lg66 through 1969, petit ioner, Russell  A'

ph i l l ips ,  was a sa lesman for  the R.  L.  Engl ish company.  fhe

company i tse l f  is  a  sa les representat ive for  var ious manufactur ing

firms. The R. L. English Company directed him as to which customers

to cal l  upon, what sales procedures to fol low and methods of repre-

sent ing products .  I t  set  sa les quotas in  such a way as to  insure

ful l  t ime loyalty. The company control led the merchandise l ines

represented by the pet i t ioner .  He was a lso requi red to  at tend sa les

meet ings and to  send in  deta i led wr i t ten weekly  repor ts .  Dur ing

said years,  the pet i t ioner ,  Russel l  A.  Phi l l ips ,  worked only  for  the

R.  L.  Engl ish Company and for  no one e lse-

5.  Dur ing the years 1966 through 1969,  pet i t ioner ,  Russel l  A.

phil l ips, was required to enter into a stock purchase agireement

whereby, upon the death of Mr. Eng1ish, he and two other salesmen,

were requi red to  purchase h is  s tock f rom his  widow.  The R.  L.

English Company purchased an ordinary l i fe insurance policy on the

Iife of petit ioner under rarhich the company was to be named beneficiary.

I t  a lso purchased a group term l i fe  insurance pol icy  on pet i t ioner 's

l i fe  wi th  h is  wi fe  as named benef ic iary .  The company d id not

wi thhold income taxes,  soc ia l  secur i ty ,  d isabi l i ty  or  unemploYment

insurance. He worked under a draw agreement whereby he would be

given a sum of $BO0.0O against his commissj-ons each and every month

whether his commissions totaled $800.00 or not. He had no commercial

2.

bus iness

JuLy 26,



i r

of f ice but  d id  do

home. He was not

o f  h i s  bus iness .

3 -

his paperwork at a desk

reimbursed for expenses

i .

in  the basement  of  h is '

incurred in the pursuit

CONCLUSIONS OF LAW

A.  Tha t  pe t i t i one r ,  Russe l l  A .  Ph i l l i ps '  ac t i v i t i es  as  a  sa les

representatj-ve for the R. L. English Company did not constitute the

carrying on of an unincorporated business under section 703 of the

Tax Law dur ing Lhe years L966,  L967,  1958 and 1969.

B.  That  pet i t ioner ,  Russel l  A.  Phi l l ips ,  was an employee of

the R.  L.  Engl ish Company dur ing the years L966,  1967,  1968 and

1969 .  Ma t te r  o f  E lec t ro lux  Corpo ra t i on ,  288  N 'Y .  44O (1941) ,

Ma t te r  o f  Mor ton ,  284  N .Y .  ] -67  (1940) .

C. That the taxpayet's petit ion is

that  there are no def ic ienc ies against

tax or unincorporated business tax for

and  L969 .

DATED: Albany, New York

O c t o b e r  2 5 ,  L 9 7 4

susta ined.  I t  is  determined

pet i t ioner ,  e i ther  income

the  yea rs  1966 ,  1967 ,  1968

STATE TAX COMMISSION

PRESIDENT

-L12.t&zLi

COMMISSIONER


