
STATE OF NEW YORK
STATE TAX COM},I.ISSION

In the Matter of the Pet i t ion
o t :

FRANK L. PHILLIPSI ANTHONY VASSALI,O,
CHARLES MUELLER,  ET AL. ,  Ind iv idua l l y

and as co-Partners d/b/u
the  f i rm name and s tY le  o f  :---  pHTLLTPS ASSOCTATES .

For  a  Redeterminat i rn  o t  a  ue t rc l -ency  or
a  Refund o fUn incorpora ted  Bus iness  :
Taxes  under  Ar t i c le  (s )  2  3  o f  the
T a x  L a w  f o r  t h e  Y e a r ( s )  1 9 5 1  ' L 9 6 2  &  :

1 9 6 3 .

Sta te  o f  New York
County of  Albany

MARTHA FUI{ARO

she is  an employee of

age,  and that  on th^

No t i ce  o f  Dec i s i on  (o r

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

, being duly sworn, deposes and says that

the Depart .ment of Taxat ion and Finance, over 18 years of

3 r d  d a y  o f May ,  L974,  she served the  w i th in

Dererminarion) by (cert i f ied) mai l  upon PHILLIPS ASSOCIATES

(representat ive of)  the Pet i t i -oner in the wlthin

proceeding,  by enclos ing a t rue copy thereof  in  a.  securel -y  sealed postpaid

\^Trapper addressed as fol lows : Ph i l l i ps  Assoc ia tes
101 Park Avenue
New York, New York

and by deposit ing same enclosed in a postPaid properl-y addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York '

That deponent further says tha.t  the said addressee is the (representat l -ve

of) pet i t ioner herein and that the address set forth on said htraPPer is the last

known address of the (representat ive of the) Pet i t ioner.

Sworn before

o f

t o

d a y

. . f  t

me this

t
May l ,

,4 1
. /  t !  |

AD-1 .30  (L /74 )



STATE OF NEI,I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion
o r :

FRANK L. PHILLIPS;.  35' 'ONY VASSALLO,
CHARLES MUEI"LER, ET.- AL.,  _Ip{ iv iduaLly

and as  co-par tners  d /b /u
the f i rm nafrre and styl-e of

PHILLIPS ASSOCIATES
For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Refund o f  Un incor r ro ra ted  Bus iness  :
Taxes  under  Ar t i c le  (s )  23 of the
T a x  L a w  f o r  t h e  Y e a r ( s [ 9 6 L , L 9 6 2  &  :

1 9 6 3 .

Sta te  o f  New York
County of Albany

MARTIA FUNARO , being duLy sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financet over 18 years of

age,  and tha t  on  the  3rd  day  o f  May ,  L974,  she served the  w i th in

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon I IYMAN FRANK, ESQ.

( r e p r e s e n t a t i v e o f ) t h e p e t i t i o n e r i n t h e w i t h i n

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

\^ r rapper addressed as fo l lows : Hyman Frank ,  EsQ.

Frank & Del-amater
2 I7  Broadway
New York, New York 10007

and by deposit ing same encl-osed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excLusive care and custody of

the United States Post Off ice Department within the State of New York'

Thar deponent further says that the said a.ddressee is the (representat lve

of) pet i t ioner herein a.nd tha.t  the address set forth on said wrapper is the last

known address of the (representat ive of the) pet i t ioner.

to before me this

f L 9  7 4

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

d a y  o f

' . /:'.',

AD-1 .30  (L /74 )
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STATE TAX COMMISSION

DEPARTMENT

Please take fudher notice that
the Tax Law any proceeding in
must be commenced within

the date of this notice.

STATE OF NEW YORK'

OF TAXATION AND
BUILDING 9, ROol,I 2l4A

STATE CAMPUS
ALBANY, N. Y. 12227

AREA COOE 518

4 5 7 - 2 6 5 5 , 6 , 7

FINANCE
SlAt!  TAr aorrr , r$o*

l {EAi t IG Utt t

EDTARD ROOX

SECiETAiY TO
c0MMrStr0r l

AODTE3S VOUR IEPLY fO

H*{AR"$ **fi FQ s& I fi ,l,n o
A .  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

$RBSD 1 Albany, New York

$tdy 3, 1.9?4

tthtlltp* l;sacl.rttr
l$l Prrk &"u*nuqr
Ser Yorlqr Htfit YGsh

Ornulmoa I

Please take notice of the DEqt$rofl
the State Tax Commission enclosed herewith.

pursuant to f6ttien ?tB Of
court to review an adverse decision

4 mntho after

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

) '  i ' , ' t  /  ' /
'  :  j  { - . L  /  . . i  ' \ . . , ,  v ) . . ' l

' /

tlgal O, frrlght

HEARING OFFICER

cc Peti t ioner's Representative
Law Bureau

of

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter the Peti-t i-on

FRANK L. PHILLIPS, ANTHONY VASSALLO,
CHARLES MUELLER, ET AL., Individually

and as co-partners d/b/u
the f irm name and stvle of

PHILLIPS ASSOCIATES
DECfSION

of  eng ineers ,  wh ich

who was noL l icensed

o f

o f

for  a  Redeterminat ion of  Def ic ienc ies or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
fo r  t he  Years  1961 ,  L962  and  1963 .

F rank  L .  Ph i l l i ps ,  An thony  Vassa l l o ,  Char les  Mue l l e r ,  € t  a l . ,

individually and as co-partners d/b/u the f irm name and style of

Phi l l ips Associates have f i led a pet i t ion under  sect ion 689 of  the

Tax Law for  the redeterminat ion of  def ic ienc ies of  un incorporated

business Lax under  Ar t ic le  23 of  the Tax Law for  the years 1961,

L962 and 1963.  A hear ing was duly  held on November L9,  1970,  dt

the of f ices of  the State Tax Commiss ion at  B0 Centre Street ,  New

York Ci ty ,  before Nigel  G.  Wr ight ,  Hear ing Of f icer .  Hyman Frank,

Esq. of Frank and Delamater appeared for the petit ioner and

Edward  H .  Bes t ,  Esq , ,  (F ranc i s  X .  Boy lan ,  Ese . ,  o f  Counse l )

appeared for the Income Tax Bureau. The record of said hearing

has been dulv examined and considered.

ISSUE

The issue in

had  as  a  pa r tne r ,

th is  case is  whether  a f i rm

a person (anthony Vassal lo) ,



2 -

as an engineer is entit led to the exemption from unincorporated

business tax g i ranted to  profess ionars by sect ion 703(c)  o f  the

Tax Law.

FINDINGS OF FACT

l .  Phi l l ips  Associates is  an engineer ing f i rm and the

immediate successor  of  Phi l l ips  and Elbal - ,  which d issolved on

Ju ly  5 ,  1950-  A t  a l l  t imes ,  F rank  L .  ph i l l i ps ,  a  l i censed

engineer ,  was the pr j -nc ipa l  par tner  of  the f i rm.  Mr.  E lbal ,

another  l icensed engineer ,  was a par tner  unt i l  ,Ju ly  5,  L950.

Mr.  S.  Steve Freeman,  dr io ther  l icensed engineer ,  became a par tner  on

Apr i l  10,  L962.  Mr.  Francis  Green,  another  l icensed engineer ,

became a par tner  on March 5,  L964.  Mr.  Anthony Vassal lo  was

associated wi th  the f  i rm in  some capaci ty  f rom ,Juty ,  L96O to

March,  L964.  He is  an engineer ,  but  is  not  l icensed as a

profess ional  engineer .

2.  Copies of  amended business cer t i f icates f i led in  the

New York County Clerk 's  Of f ice in  1960,  L962 and 1964 show the

fo l l ow ing :  As  o f  , l u l y  5 ,  1950 ,  ' ,An thony  vassa l l o . . . has  rep laced

Peter  M.  Elbal  in  the par tnership and purchased h is  in terest" ;

as  o f  Ap r i l  10 ,  L962 ,  "An thony  Vassa l l o . . . r ema ins  as  pa r tne r " ;

as  o f  March  5 ,  1964 ,  "An thony  Vassa l l o . . . has  res igned  and  d i scon -

t inued h is  in terest  in  the sa id bus iness '  " .  Copies of  par tnership

tax returns l is t  Anthony Vassal lo  as a par tner  wi th  a 4L.25%

interest  in  1961 and 1962 and a 45% tnLerest  in  1963.

3.  Mr.  Phi l l ips  and Mr.  Green,  in  test imony at  the hear ing,

s tated that  Mr.  Vassal lo  never  had become a par tner ,  that  h is

money was merely on loan Lo the f irm and the f irm paid interest
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on i t ,  that  Mr.  Vassal lo  never  per formed serv ices for  the f i rm

and seldom came to the of f ice,  and that  Mr.  Vassal lo  was never

held out as a partner by the f irm. There were no written partner-

ship agreements and no books and records or other documents were

of fered in  ev idence.

CONCLUSIONS OF LAW

Even though Mr. Vassallo was not l icensed as an engineer,

i t  is clear that he was an ensineer and that the f irm was

pract ic  ing engineer ing.

The def ic iency is  er roneous and is  cancel led.

DATED: Albany, New York
MaY 3 ,  L974

STATE TAX COMMISSION

COMMISSIONER

CO}ilMISSIONER


