
STATE OF NEW YORK
STATE TAX COMMISSION

In tbe Matter o f  the  Pet i t ion

o f

OESTREICHER REALTY
:

For a Redeterminat ion of a Def ic iency or

a Refund of Unincorporated Business:

Taxes  under  Ar t i c le  (s )  23 of  the

Tax Law fo r  the  Year (s )  L964 :

State of New York
County of AlbanY

Martha Funaro , belng duly sworn' deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Financet over 18 years of

age, and rhar on rhe l8thday of July ,  L974, she served the within

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon oestreicher Realty

(representat ive of)  the pet l t ioner in the wlthin

proceeding, by enclosing a true copy thereof ln a securely sealed postpaid

hrrapper addressed as fol lows: Oestreicher Realty
444 Nladi-son Avenue
New York, New York IOO22

and by depositing same encl-osed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the united states Post off ice Department within the state of New York'

That deponent further says tha.t  the said addressee is the (representat ive

of) pet i t ioner herein a,nd that the address set forth on sald wraPPer is the Last

known address of the (representat ive of the) pet i t ioner '

Sworn

lBrh

o before me this

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

t

d ,of July

A D - 1 . 3 0  ( L / 7 4 )

,  rg74



STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f

OESTREICHER REALTY

For  a .  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of Unincorporated Business

AFFIDAVIT OF }'IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes  under  Ar t i c le  (s )  23
Tax Law for the Year (s) 1964

of  the

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the lgth day of July ,  L974 ,  she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Les ter  W'  Rub in '  P 'C '

( r e p r e s e n t a t i v e o f ) t h e p e t i t i o n e r i n t h e w i t h i n

proceeding, by enclosing a true copy thereof in a securely sealed Postpaid

wrapper addressed as follows : 
liitifi"I;"l5lk,r3'"'
New York, New York LOO22

and by deposi t ing same enclosed in a postpaid proper ly  addressed wrapper in  a

(post  of f ice or  of f ic ia l -  deposi tory)  under the exclus ive care and custody of

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  SEa te  o f  New York '

That  deponent  fur ther  says tha. t  the said a.ddressee is  the ( representat ive

of)  pet i t ioner  here in a.nd tha. t  the address set  for th on said wrapper is  the last

known address of  Ehe ( representat ive of  the)  Pet i t ioner '

Sworn to before

o flBrh

me this

JuIy

A D - 1 . 3 0  ( L / 7 4 )

L97 4.



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C €  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF Til-(ATION AND FINANCE

BUILDtNG 9,  ROOM 214-A
STATE CAMPUS

ALBANY,  N ,Y ,12227

A R E A  C O D E  5 I 8

htado A1bany, New York

iruly 18r lgt {

S T A T E  T A X  C O M M I S S I O N

H E A R I N G  U I { I T' . 1

E D W A R O  R O O K

S E C R E T A R Y  T O
c o M M t S S r 0 N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 ' 2 6 5 5

M R .  L E T S N E R  4 5 7 - 2 6 5 7

M R ,  C O B U R N  4 5 7 - 2 4 9 6

Oortsrt c*ror katr ty
*0* hdl,ton &tmuo
lilnr Iodr, [sr foflr 10022

Gctlnsrr

Please take notice of the Otdlg8il
o f  the State Tax Commiss ion enclosed herewi th.

Please take further notice that pursuant to
Sect ion(s)  l2Z of  the Tax Law,  any
proceeding in court to review an adverse d.eci-
sion must be commenced within d HEg1thf
f rom the date of  th is  not ice.

{nV inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
decis ion or  concern ing any other  mat ter  re la t ive
h_ereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
rep l y .

Very truly yours,

?LYlw,-^f
I{grl €. flrtgtt

Enc. HEARTNG oFFrcER

cc :  Pe t i t i one r ' s  Represen ta t i ve
Law Bureau

AD- 1. r_2 (8i 7 3)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

OESTREICHER REALTY

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Personal Income Taxes
under Art icles 16 and 22 of the Tax Law
fo r  t he  Yea rs  1959 ,  L96O,  L96L ,  L962 ,
1963  and  1954 .

DECISION

Pet i t ioner ,  Oestre icher  Real ty ,  has f i led a pet i t ion for

a redeterminat ion of  a  def ic iency or  for  re fund of  personal

income taxes under Art icles L6 and 22 of the Tax Law for the

years  Ig5g  th rough  1964 .  (F i t e  Nos .  P -3388  and  P -1038 I2 )  -

A formal hearing was scheduled to be held. The case was

then submit ted for  dec is ion on in format ion conta ined in  the f i le .

ISSUE

Do certain management fees reported by the individual

par tners of  pet i t ioner ,  Oestre icher  Real tyr  drd received f rom

corporations owning and operating real property, constitute

partnership income subject to the unincorporated business tax?

FITtrDINGS OF FACT

1.  Pet i t ioner ,  Oestre icher  Real ty ,  f i ted New York State

income tax and unincorporated business tax partnership returns

for  the years 1959 through L964.  The returns d id not  inc lude

income reported in the individual returns of the partners of

Oestreicher Realty from corporations owning and operating certain

parcels  of  rea l  proper ty .

I

1
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2.  The Income Tax Bureau issued statements of  audi t  changes

against  pet i t ioner ,  Oestre icher  Real ty ,  imposing addi t ional

unincorporated business tax for the years 1959 through 7964 uPon

the grounds that income reported in the individual returns of

pet i t ionerrs  par tners f rom corporat ions owning and operat ing parcels

of  rea l  proper ty  represents par tnership income subject  to  the

unincorporated business tax.  In  accordance wi th  the aforesaid

statements,  i t  issued.  not ices of  def ic iency in  the to ta l  Sum of

$27  ,O7B .4O .

3.  Pet i t ioner ,  Oestre icher  Real ty ,  was,  dur ing bhe years in

quest ion,  a  par tnership engaged in  the business of  rea l  estate

management .  The par tnership consis ted of  two brothers,  Leonard

and Gerard oest re icher-  Each brother  had a 50% interest  in  the

par tnership and received a regular  income f rom i t .

4 .  Dur ing the years 1959 through 1964,  pet i t ioner ,  Oestre icher

Realty, owned stock in several corporations which in turn owned

and operated cer ta in  parcels  of  rea l  proper ty .  The proper ty

inc luded four  bu i ld ings,  located at  52O Bth Avenue,  261 West  36th

Street, 534 8th Avenue and 444 MadLson Avenue. Leonard and Gerard

Oestre ich"r  or r r "a LOO% of  the s tock of  Oestre icher  Proper t ies,  Inc. ,

which owned and operated the 52O 8th Avenue building. This corp-

oration owned LOO% of the stock of Forel l  Realty Corporation which

owned and operated the 261 West  36th Street  bu i ld ing,  and IOO% of

Nustoria Realty Corporations, which owned and operated the 534 8th

Avenue building. The 444 Mad,Lson Avenue building was owned by

corporat ions in  which Oestre icher  Rea1ty had a substant ia l  in terest .



3 -

5.  Dur ing the years in  quest ion,  pet i t ioner ,  Oestre icher

Realty, received management fees for managing the aforementioned

bui ld ings.  These fees were d iv ided equal ly  between Leonard and

Gerard Oestre icher  and repor ted on the i r  ind iv idual  re turns,  and

were not  repor ted on the par tnership returns of  pet i t ioner .

Petit ioner contends that the management fees were received by the

two brothers as compensat ion for  serv ices per formed as of f icers

and d i rectors of  the corporat ions.  In  addi t ion,  pet i t ioner  contends

that the work done by the two brothers consisted of planning and

execut ing major  construct ion and remodel ing of  the bui ld ings,

arranging for  f inancing and mortgages,  negot ia t ing wi th  tenants

and superv is ing the maintenance personnel  o f  these bui ld ings.

F inal ly ,  pet i t ioner  contends that  the management  fees const i tu ted

income from the ownership of real estate and is not taxable as

unincorporated business income under  sect ion 703 (e)  o f  the Tax Law.

CONCLUSIONS OF LAW

A. That  the conLent ion of  pet i t ioner ,  Oestre icher  Real ty ,

that i t  is exempt from the unincorporated business tax because

it managed real property owned by it  is not va1id. The ownership

of  IOO% of  the s tock of  a  eorporat ion does not  const i tu te owner-

sh ip of  rea l  proper ty  by the s tockholders.  A corporat ion is

considered an ent i ty  separate and d is t inct  f rom i ts  s tockholders.

B.  That  the serv ices rendered by Leonard and Gerard

Oestre icher  dur ing the years 1959 through L964 as of f icers of

corporations owning and operating parcels of real property were

so connected wi th  the act iv i t ies of  the unincorporated business,

Oestre icher  Real ty ,  as to  const i tu te par t  o f  the real  estate

management  bus iness regular ly  carr ied on by i t .
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C. That the management fees received by Leonard and Gerard

Oestreicher during the years in question were subject to the

unincorporated business tax within the meaning and intent of

sect ion 7O3 of  the Tax Law,

D.  That ,  the pet i t ion of  Oestre icher  Real ty  is  denied,  and

the  no t i ces  o f  de f i c i ency  a re  sus ta ined .

DATED: Albany, New York

JuIy lB,  L974

STATE TAX COMMISSION

\ruru"- tG*^--
COMMISSIONER

PRESIDENT

COMMISSIONER


