
STATE OF NEW YORK
STATE TAX COMMISSION

In the l i lat ter of  the Pet i t ion

o f

RICHARD iT. O'CON\trOR

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of unincorporated Business
Taxes  under  Ar t i c te ( i9  23 of the

T a x  L a r n r  f o r  t h e  Y e a r ( s )  1 9 6 7 ,  1 9 6 8 ,  L % 9
a n d  1 9 7 0 .

State of New York
County of Albany

Janet Mack, being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Financer over 18 years of

age, and that on the 18th day of JuIy ,  L974,  she served the  w i th in

Nor ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon R ichard  i I .

O'Connor (ff$$dse:ixraxrexlrs the petitioner in the within

proceed inE,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  Pos tPa id

wrapper  addressed as  fo lLows:  Mr .  R ichard  J .  O,Connor
7 Pleasant View Avenue
Lakewood, New York I475O

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c iaL  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Post Off ice Department r"r i th in the State of New York.

Thar deponent further says that the said addressee is the (rcpugIErxretSre

>tt f)  pet i t ioner herein and that the address set forth on said wraPper is the last

known address of the *aew88!O$:A*fnfe<g€xtf!d Petitioner.

Sworn to before me this

day

AFFIDAVIT OF }'IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

AD-1 .30  (L {74>

, L974.



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter the  Pe t i t i on

RICHARD J. O'COtrtrNOR

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business
Taxes  under  Ar t i c le (x )  23 o f  t he

Tax Law fo r  the  Year (s )  1967,  1968,  1969
a n d  1 9 7 0 .

State of New York
County of Albany

Janet Mack ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Financer over 18 years of

age, and that on the l8th day of , Iuly ,  L974, she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon H.  James Abde l la '

Esq.  ( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in

proceed ing ,  b !  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  Pos tPa id

wrapper  addressed as  fo l lows:  H '  James Abde l la '  Esg '
Johnson, Peterson, Tener & Anderson
Bankers Trust of Jamestown Building

Jamestown, New York I47Ol
and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial-  depository) under the exclusive ca,re and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is Ehe (representat ive

of) pet i t ioner herein a.nd tha.t  the address set forth on said wraPPer is the last

known address of the (representat ive of the) pet i t ioner.

o f

o f
AFFIDAVIT OF I"IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) I"IAIL

Sworn to

l8th day

before me th is

of JUI

AD- r- . 30 (L /7 4)

,  L974 ,



STATE

DEPARTMENT OF
OF NEW YORK

TA)(ATION AND FINANCE
S I A T E  T A X  C O M M I S S I O N

H E A R I N G  U N I T

E O W A R D  R O O K

s E C R E T A R Y  T O
c o M M t s s t o N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 ' 2 6 5 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

M R .  C O B U R N  4 5 7 - 2 8 9 6

BUILDING 9,  ROOM 214-A
STATE CAMPUS

ALBANY, N.Y,  12227

A R E A  C O D E  5 I 8

Dtllf&r 
Albany, New York

STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

Enc .

c c

dl\rly 18, lg?a

!lr, Slchrrd itr. Or$onror
? tl$rrnt vttr lTrm.
xttrrcodr lrr tlfk la?30

Dlar tlrr Or$unrorr
Please take notice of the DKI8ICI
of the State Tax Commission enclosed herewith.

Verlf  truly yours,

Please take further notice that pursuant to
Section (*) 1r, of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within I pnthr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  coneern ing any other  mat ter  re la t ive
hereto may be ad,dressed to the undersigned.
fhese wil l  be referred to the proper party for
rep l y .

?te^-tyL/QJ-
rls.l a. uttgDt
HEARING OFFTCER

Pet i t ioner '  s  Representat ive
Law Bureau

( 8 / 7  3 )



STATE OF NEW YORK

SIATE TAX COMMISSION

In the Matter of the Petition

o f

RICHARD J. O'CONNOR

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for  the Years L967,  1968,  L969 and
1970 .

DECISION

Pet i t ioner ,  Richard J .  O'Connor ,  t ras f i led a pet i t ion for

redetermination of deficiency or for refund of unincorporated

business tax under  Ar t ic le  23 of  the Tax Law for  the years L967,

1968 ,  1969  and  L970 .  (F i l e  No .  0 -56645263) .  A  fo rma l  hea r ing

was held before L.  Rober t  Le isner ,  Hear ing of f icer ,  a t  the of f ices

of  the State Tax Commiss ion,  State Of f ice Bui ld ing,  Buf fa lo ,  New

York,  on November 15,  1973,  dt  9 :50 A.M.  Pet i t ioner  appeared by

H. James Abdella, Esg. TLre Income Tax Bureau appeared by

Sau l  Hecke lman ,  Esq . ,  ( James  A .  Sco t t ,  Esq . ,  o f  counse l ) .

ISSUE

Did pet i t ioner ,  Richard J .  O'Connor 's  act iv i t ies as a c la ims

adjuster  dur ing the years L967,  1968,  L969 and L97O, const i tu te

the practice of a profession, exempt from the unincorporated

business tax?

FINDINGS OF'FACT

1.  Pet i t ioner ,  Richard J .  o 'Connor ,  and h is  wi fe  f i led New

York State income tax resident returns for the years L967, 1968,

L969 and L97O. He did not f i le New York State unincorporated

business tax returns for  sa id years.



2 -

2. on June 26, L972, the rncome Tax Bureau issued a state-

ment  of  Audi t  changes against  pet i t ioner ,  Richard J .  o 'connor ,

imposing unincorporated business tax upon the income received

by him from his activit ies as a claims adjuster during the

years 1967,  1968 '  L969 and 1970.  In  accordance wi th  the afore-

said Statement of Audit C1:anges, i t  issued a Notice of Deficiency

in  t he  sum o f  $3 ,786 .82 .

3. Petit ioner, Richard J. O,Connor, attended the l lniversity

of Buffalo for two-and-a-harf years. He took night courses in

insurance at the Mil lard Fi l lmore College at the University of

Buffalo. He took a correspondence course through New Amsterdam

Casualty Company. From 1949 to L962, petit ioner was an adjuster.

Since L962, he has been l icensed by the New York State Insurance

Department as an independent claims adjuster.

4 .  In  h is  act iv i t ies as an independent  c la ims adjuster

dur ing the years 1967,  1968,  L969 and L97o,  pet i t ioner ,  Richard J .

o 'connor ,  received ass ignments f rom insurance carr iers .  upon

receipt of an assignment, he talked to the insured, various

cra imants and wi tnesses.  Based on h is  f ind ings,  pet i t ioner

then gave the insurance carrier a factual appraisal of the sit-

uat ion and an opin ion as to  the carr ier 's  t iab i l i ty .  Pet i t ioner 's

activit ies required some knowredge of the law, part icularry

negl igence law.

5.  Pet i t ioner ,  Richard J .  O'Connor 's  income as an ind.ependent

c la ims adjuster  dur ing the years 1967,  1968,  1969 and L97O, was

derived solely from personal serviees rendered. Capital was not

a material income producing factor. Petit ioner did not advert ise,

had no employees and had an off ice in his home for record keeping

on ly .
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6.  Pet i t ioner ,  Richard J .  o 'Connor ,  contends that  in  h is

act iv i t ies as a c la ims adjuster ,  he renders object ive opin ions

to his cl ients in the same manner as attorneys. He further

contends that there is so much similari ty between the services

of attorneys and his own work that under the equal protection

guarantees of the State and Federal constitut ions he is entit led

to the same exclusion from the unineorporated business tax that

is  a f forded to  at torneys and other  profess ionals .  F ina l ly ,

petit ioner contends that his exclusion from the category of

a professional is arbitrary and represents unreasonable and

unfa i r  d iscr iminat ion wi thout  due process of  Iaw,  in  v io la t ion

of Art icle I,  section 6 of the New York State Constitut ion and

the Fourteenth Amendment of the U. S. Constitut ion.

CONCLUSIONS OF LAW

A. Tt rat  the act iv i t ies of  pet i t ioner ,  Richard J .  O'Connor ,

as a claims adjuster during the years 1967 through T97O, although

requir ing special knowledge and experience, did not constitute

the practive of a profession exempt from the unincorporated busi-

ness tax under  sect ion 703 (c)  o f  the Tax Law.  Ot t is  v .  Graves,

259  A .D .  957 ,  ( i nsu rance  b roke r ) ;  Bowse r  v .  Ba tes ,  279  A .D .  956 ,

(ad jus te r  o f  mar ine  l osses ) .

B. Tleat the State Tax Commission is without jurisdict ion to

declare a statute unconstitut ional, but is of the belief that the

statute in question is neither unconstitut ional nor in violation

of the "equal protection" clauses of the State and Federal consti-

tu t ions.

C. That the petit ion of Richard J. O'Connor is denied, and

the Not ice of  Def ic iency issued June 26,  L972,  is  susta ined.
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Tax Law, interest shatl be added to theD. Pursuant to the

amount due unti l  paid.

DATED: Albany, New York

Ju l y  18 ,  L974

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER


