
STATI OF NEW YORK
STATE TAX COMI{ISSION

In the Matter of the Petition 
.

of

S. E. NICHOLS COMPANY 
:

:
For a Redetermination of a Deficiency or
a Refund of  Unincorporated Business:
Taxes under Article(s-) zS of the
Tax law for the{Xe(d E/y/E January 31,
1951 .  Janua rv  31 .  1962 .  Janua ry  31 .  L963 ,

&  January  31 ,  L964 .
State of Neu York
County of Albany

IVIARTHA FUNARO

AFFIDAVIT OF T.IAILING
OF NOTICE OT DECISIO}I
BY (CERTTTTED) l{alr,

, belng duly swornl deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

ager and that on the 3lst day of January , L9 74, she served the within

Notice of Ilecision (or Determination) by (certified) maLl r.ipon S. E. NICHOLS

COMPANY (representatlve of) the petitioner in the wlthitt

proceedingl by encloelng a true copy thereof in a seeurely sealed postpaid

wrdpper addresseal as follons: S.  E.  Nichols  Company
500 Eighth Avenue
New'York,  New York 10018

and by deposlting sane enclosed in a postpald properly addressed rorapper ln a

(post office or official deposltory) under the exclusive care and custody of

the tlnited $tates Post Offlce Department withln the State of lfew York.

firat deponent firrther says that the sald addressee ie the (representative

of) petttloner herein and that the addreas set forth on said ltraPPelr is the Lact

known address of the (representatlve of the) petitl'oner.

Sworn to

3 ls t  day

before me thls

of ary , L974.



STATE OF I{EW YORK
STATE TAX COM}IISSION

In the ldatter the Petltion

S. E. NfCHOLS COMPANY
:

For a Redetermination of a Deflclency or
a Refund of  Unincorporated Business:
Taxes under Article(s) 23 of the
Tax Law for the*fmsft* r/v/n Januar! 31,
1961 ,Janua rv  31 ,  1962 .Janua rv  31 .  1963 ,

&  January  31 ,  L964 .
State of Neur York
County of Albany

MARTHA FUNARO , being duly sworn, deposes and says that

she is an employee of the Departnrent of Taxation and Financer over 18 years of

ages and that on the 3lstday of ,January , L974, she served the within

Notice of llecision (or Determinatlon) by (certtfied) mall r.rpon JoSEPH J.

BLOOM, C . P.A . (rep:esentatlve of) the petitioner in the wlthitt

proceeding, by encloeing a true copy thereof in a seeurely sealed postpaid

wrapPer addressed as fol lows: Joseph J. B1oom, C.P.A.
330  Wes t  34 th  S t ree t
New York,  New'York 10001

and by deposlttng same enclosed in a postpald properly addressed wrapper In a

(post office or official deposltory) under the exclusive care and custody of

the tlnlted States Post Office Department withln the State of lfen York.

firat deponent further says that the sald addressee ie the (representative

of) petttloner herein and that the addrees set forth on said wraPPer is the lact

known address of the (repreeentatLve of the) petltioner.

of

of
AFTIDAVIT OF T.IAIIINC
OF NOTICE OF DECISION
BY (CERTTTTED) lrart

Sworn to before ne thls



STATE TAX COMIVIISSION

ffi [*.R" e*xfi {8 "9" A l,?. *,
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOI,| 2l4A

ST TE C itPUS
AlSAitY. it. Y. t2226

AREA COOE 518

4 5 7 - 2 6 5 5 , 5 , 7

frAfIBll Albany, New York
atrmrrll 31, 1"974

DEPARTMENT
S I A Y E  t A r  C O M y I 5 3 t O N

HEANITG Ul { IT

E O I A R O  R O O K

sECRETTRY 'O

coMu r93  to l {

A O D R E 9 S  Y O U R  R E P L Y  T O

$. B, Slsblc €ryrrny
3SS Stghth Arre*uu
Sll'gg Iirthr Hp":ts Tf$rk l,$Sl*

{I*nt}em*nl

Please take notice of the Sg€ISISffi
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sect ion(s)  ?At  of  tha Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced, within d r,,rOnthf
f rom the date of  th is  not ice.

lnV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  eoncern ing any other  mat ter  re la t ive
h_ereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper pirty for
rep1y.

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

Representat ive

S ,

B



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the pet i t ion

o f

S. E. NICHOLS COMPANY

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law
for the Fiscal Years Ending .Tanuary 31,
1961 ,  , January  3 I ,  L962 ,  January  31 ,  L963 ,
and , fanuary 31 ,  L964.

DECISION

Pet i t ioner ,  S,  E.  Nichols  Company,  has f i led a pet i t ion for

redetermination of deflciency or for refund of unincorporated. fusinlsi

tax under  Ar t ic le  23 of  the Tax Law for  the f isca l  years ending

January 31,  L96L,  January 31,  L962,  January 31,  L963 and .Tanuary 31,

L964 .  (F i l e  No .  P6115074) .  A  fo rma l  hea r ing  was  schedu led  be fo re

Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices of  the State Tax

Commiss ion,  B0 Centre Street ,  New York,  New York,  for  Ju ly  15,  L97L,

at  LO:45 A.M.  Pr ior  to  the formal  hear ing,  pet i t ioner  adv ised the

State Tax Commiss ion,  in  wr i t ingr  on JuLy 7,  L97L,  that  i t  des i red

to waive a formal hearing and submit the case to the State Tax

Commiss ion on the ent i re  record conta ined in  the f i le .

ISSUE

Are salaries paid to partners by wholly owned corporations of

pet i t ioner ,  S.  E,  Nichols  Company,  considered par tnership income

subject to the unincorporated. business tax?

FIIIDINGS OF FACT

1.  Pet i t ioner ,  S,  E.  Nichols  Company,  f i led New York State

income tax and unincorporated business tax returns for the years
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ending January 31,  L96L,  .Tanuary 31,  L962,  January 31,  1963 and

January 31,  L964.  I t  d id  not  inc lude as income,  subject  to  unin-

corporated business tax,  sa lar ies paid to  the par tners by f i f teen

wholly owned corporate subsidiaries of the partnership.

2.  On February 19,  L968,  the Income Tax Bureau issued a

Statement  of  Audi t  Changes against  pet i t ioner ,  S,  E.  Nichols

Company, imposing unincorporated business tax for the years ending

January 3I ,  L96L through January 31,  L964,  upon the sa lar ies paid

to i ts four partners by f i f teen wholly owned corporate subsidiaries

of  the par tnership-  Accord ingLy,  a  Not ice of  Def ic iency was issued

in  t he  sum o f  $7 ,693 .95 .

3,  Pet i t ioner ,  s .  E,  Nichols  company,  was a par tnership

owning the entire capital stock of numerous corporations, ds well

as hav ing a major i ty  in terest  in  others.  Each of  the corporat ions

is  a reta i l  depar tment  s tore.  The funct ions of  the par tnership

was to do aII of the purchasing, management, f inancing and record

keeping for the corporations.

4.  Relat ive to  the to ta l  expenses incurred,  pet i t ioner ,  S-  E.

Nichols Company, did not al locate the total expenses incurred to any

of the respective corporations in any f ixed manner. Rather i t  applied

the total expenses incurred as an offset against a four percent

commission on sales received from the majority owned corporations'

It  then applied any unabsorbed balance as a reimbursable expense

to the wholly owned corporations from which it  received a commission

o f  one  pe rcen t  o f  sa les .

5,  In  years pr ior  to  the f isca l  year  ending January 31,  L96L,

included in amounts received from wholly owned corporations, was an
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addi t ional  amount  represent ing fees paid to  pet i t ioner ,  S.  E.  Nichols

Company, and paid to partners as salaries for management services

rendered to the corporations by the partnership.

6.  On the tax return of  pet i t ioner ,  S.  E.  Nichols  Company,

for  the f isca l  year  ending January 31,  1960,  the d is t r ibut ion schedule

d i sc losed  sa la r i es  pa id  and  d i s t r i bu t i on  o f  p ro f i t s .

7. A change in the method of reimbursement of management fees

occurred as of  February 1,  L96O. Each of  the par tners was p laced on

the payrol l  of a specif ic wholly owned corporation as of that date.

Although a partner received a "salary" from a specif ic corporation

as a corporate off icer, he continued to perform the very same functions

for al l  corporations in the l ike manner as in previous years. The

partnership no longer received an amount for management fees which

was equal  to  the amount  speci f ied as par tners '  sa lar ies s ince that

date.  The corporat ion which paid a par tner 's  sa lary  was a l located

a lesser amount of the expenses incurred by the partnership on behalf

o f  a1 l  corporat ions.

B.  The to ta l  o f  o f f icers '  sa lar ies and reduced re imbursement

of expenses incurred by the corporations totaled an amount equivalent

to amounts paid by other wholly owned corporations.

g .  By  to ta l i ng  bo th  "o f f i ce rs '  sa la r i es "  and  fees  rece i ved

above the total income of the partnership was placed on par with the

tota l  income received pr ior  to  February l ,  L96O.

10. Each of the four partners continued. to operate from the

off ices of Lhe partnership performing the same functions fox al l

the corporate entit ies as they did prior Lo their assignments as

co rpo ra te  o f f i ce rs .
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CONCLUSIONS OF LAW

A. That  the operat ions of  pet i t ioner ,  S.  E.  Nichols  Company,

had no new business or corporate purpose since there was no real

reorganizat ions.  I t  was a device which put  on the form of  a  corporate

reorganizat ion as a d isguise for  conceal ing i ts  rea l  character ,

B .  Tha t  acco rd ingLy ,  sa la r i es  pa id  to  " co rpo ra te  o f f i ce rs "  a re

deemed to be management  fees received by pet i t ioner ,  S.  E.  Nichols

Company, and that paid salaries are deemed to be the nature of part-

nership d is t r ibut ion of  prof i ts  ra ther  than employee sa lar ies earned

by them as ind iv iduals .

C,  That  the pet i t ion of  S.  E.  Nichols  Company is  denied and

the  No t i ce  o f  De f i c i ency  i ssued  Februa ry  19 ,  1968 ,  i s  sus ta ined .

DATED: Albany, New York
January  31 ,  L974

STATE TA)(

, J

COMMISSION

../4,_

r'! u--f(- \("..-...,.,-n*.----

COMMfSSIONER

COMMISSIONER


