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STATX OF NEW YORK
STATE TAX COM}IISSION

In the l,latter of the Petltion
:

of

SAM MUZEKA
:

For a Redetermination of a Deflciency or
a Refund of Unincorporated Business:
Taxes under Article(s) zs of the
Tax Law for the (Year(s) 1966 and L967 z

, bel.ng duly swornr deposes and says that

she is an employee of the Departnent of Taxation and Financel ov€l 18 years of

agel and that on the 7th day of February t L974, she served the wlthin

llotice of Decision (or Deterrnination) by (certified) maLl upon SANI MUZEKA

(representatl.ve of) the petitloner in the withitt

proceeding, by encloelng a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Mr.  Sam Muzeka
1570 Canandaigiua Road

Macedon, New York 14502

and by deposltlng sane enclosed in a postpald properly addressed wrapper ln a

(post office or official depsltory) under the exclugive care and custody of

the tlnlted States Post OFflce Department withln the State of New York.

Ttrat deponent further says that the said addressee ie the (representatlve

of) petltloner herein and that the addrees set forth on said htraPPer is the laat

known address of the (repreeentatfve of the) PetitLoner.

Sworn to before ne

i" )trr
i

t l--,.

AFFIDAVIT OP I.IAITING
OF NOTICE OF DECISION
BY (CERTTFTED) UArr,

State of New York
County of Albany

MARTIIA FUNARO

r/'

day of _, F"D

thls



STATE OF NEW YORK
STATE TAX COM}IISSION

In the l,latter of the Petitlon
:

of

SAM MUZEKA
:

For a Redetemination of a l),eficlency or
a Refund of Unincorporated Business:
Taxes under Article(s) 23 of the
Tax Law for the (Vear(s) L966 and L9671"

State of New York
County of Albany

MARTHA FU}BRO

nrapper addressed as follows:

AFFI DAVIT OF I.IAItIIIG
OF }IOTICE OT DECISION
BY (CERTTFTED) HAIL

J a m e s  C .  M o o r e ,  E s g .
Wiser ,  Shaw,  Freeman,  Van Graafe i land,

H a r t e r  &  S e c r e s t
700 Midtown Tower

, being duJ.y sworn; deposes and says that

she is an ernployee of the Departurent of Taxation and Financer over 18 years of

agel and that on the 7th day of February t L974, she served the wlthin

Notice of llecision (or Deterrninatton) by (certtfied) mal.l upon JAMES c.

M O O R E ,  E S Q . (representatlve of) the petitioner in the wlthitt

proeeeding, by encloelng a true copy thereof in a securely sealed postpaid

and by deposrttng sane enctosed in 
" 

pBS€i'"1etFSp"Sffl 
"X8f,h""*199f,p"" 

rr 
"

(post office or official delnsltory) under the exclusive care and custody of

the tlnlted States Post Offlce Department withln the State of llew York.

firat deponent further says that the sald addressee ie the (representative

of) petltLoner herein and that the address set forth on said HraPPer ls the laat

known address of the (representatLve of the) petitl.oner.

Sworn to before

day of ltaZt-t-.t<_-Z-A,\n

rne thls



STATE OF I{EId YORK
STATE TAX COM}IISSION

In the llatter of the Petitlon

For a Redetermination of a Deflciency or
a Refund ofunincorporated Business :
Taxes under Article(s) zs of the
Tax law foi the (Year(s) L966 and 19672.

AFFIDAVIT OF ilAItING
OF IIOTICE OF DECISTON
BY (CERTTPTED) ttart

State of Nen York
County of Albany

I,IARTIA FUNARO , belng duly sworn, deposes and says that

she is an ernployee of the Departnent of Taxation and Financer over 18 years of

agel and that on the 7th day of February , L974, she served the wlthin

Notice of llecision (or Determinatton) by (certtfied) mall upon PETER L. FABER, ESQ.

(represerrtatLve of) the petitloner in the withitt

proceedingl by enctoel.ng a true 
".n6".1:;"."1 

tp"lj::%lt{.sealed postpald

wrapper addressed as followsl Wiser ,  Shaw' ,  Freeman,  Van Graafe i land,
Har te r  &  Sec res t
700 Midtown Tower

of

SAM MUZEKA

and by depositlng sarne encrosed in 5"p"*8fi"Wf"8b%YryY%*t""L190#apper ln a

(post office or official delnsitory) under the exclusive care and cuetody of

the United States Post Offlce Department withln the State of lfer York.

Ttrat deponent further says that the sald addressee ia the (representative

of) petttloner hereln and that the addrees set forth on said wraPPer ls the last

known address of the (repreeentatlve of the) petltt'oner'

Sworn

1-)t,h

to before rne thls

{ ,i'

day of Februa



STAT E TAX COi,tt\4t SSTON

STATE OF NEW YORK

OF TAXATION AND FTNANCE
BUILDING 9, ROOT42I4A

STATE CATPUS
ALSAi{Y. N. Y. t2226

AREA COOE 518
4 5 7 - 2 6 5 5 , 6 , 7

DAT@I Albany, New york

Febnrary 7. L974

DEPARTMENT
9YAY! YAr coMrat93to ' l

HEA I IX6  U I IT

EOIARO ROOK

3ECnETARY tO
coMr.  lSS tox

AODIESS YOUi REPLY TO

$ RAAR*S*"&5R$.E9 lJ] g0,,-,
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

!,1r. Sam lhrzeka
1570 Canandalgrur Road
ltacedone l{ew york l4S0Z

Dear ltf . lqrseLat

Please take notice of the DECI$ION
of the State Tax Commission enclosed herewith.

Pl-ease take further notice that pursuant to

{nV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
fhese wil l  be referred to the proper pirty for
repIy .

Sec t i on  ( s )  722
proceeding in court to
sion must be commenced
from the date of this

E n e .

c c :  P e t i t i o n e r ,
Law Bureau

of the Tax Law, any
review an adverse d.eci-
within 4 monthe

no t i ce .

Very truly yours,

HEARING OFFTCER

Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SAIVI MUZEKA

for a Redeterminat ion of a Def ic iency
or for Refund of Unincorporated Business
Taxes under Art ic le 23 of the Tax Law
for the Years 1966 and L967 -

DECISION

Sam Muzeka petit ioned for a redetermination of deficiencies

in unincorporated business taxes under Art icle 23 of the Tax Law

for  the years 1966 and 1967.

A formal  hear ing was held at  the of f ices of  the State Tax

Commission, Rochester, New York on January 20, 19'72, before

L. Robert Leisner, Hearing Off j-cer. Ttre taxpayer was represented

by James C.  Moore,  Esq. ,  and Peter  L.  Faber ,  Esq. ,  and the Income

Tax Bureau was represented by Edward H.  Best ,  Esq. ,  (A lexander  Weiss,

Esq . ,  o f  Counse l ) .

ISSUE

Whether gain realized by petit ioner, Sam Muzeka, on the sale

of vacant land behind his residence and near property on wtrich he

operated a gas s tat ion is  subject  to  the unincorporated business tax.

FINDINGS OF FACT

1.  Pet i t ioner ,  Sam Muzeka,  is  an ind iv idual  who was engaged as

a so le propr ie tor  in  the business of  owning and operat ing a gasol ine

service station at the corner of Mosley Road and New York State

Route 31, in the Town of Perinton, New York from 1947 through L966.

2.  On or  about  December 29,  L969,  respondent  sent  pet i t ioner

a s tatutory  not ice under  F i le  No.  8-18290037,  which determined

def ic ienc ies in  un incorporated business taxes in  the fo t lowing amounts:



2 -

fo r  L965 ,  t axes  o f  $689 .47  and  i n te res t  o f  $ I11 .90 ;  f o r  1967 ,

t axes  o f  $2 ,239 .92  and  i n te res t  o f  9229 - I4 .

3.  On or  about  March 20,  L970,  pet i t ioner  t imely  f i led a

pet i t ion object ing Lo the proposed def ic ienc ies and request ingr

a formal  hear ing.

4.  In  1947,  pet i t ioner  purchased land and bui td ings located

at the intersection of Mosley Road and Route 31 in the Town of

Per in ton,  New York,  f rom a Mrs.  Hal I ,  A gasol ine s tat ion was

located on the corner of the property when petit ioner purchased

it. Mr. Muzeka purchased the property for the purpose of acquir ing

a res idence and a gas s tat ion which he could own and operate.

Petit ioner attempted to purchase only that part of the property

on which the house and gas station was located. Thre vacant land

behind. ttre house and gas station was purctrased by petit ioner only

when Mrs.  Hal l  ins is ted that  i t  made a par t  o f  the sa le.

5. TLre corner of the property on which the house and gas

station were located comprised 5J-6 acres (hereinafter calted the

"corner  parcel " ) .  fhe 'vacant  land adjo in ing the corner  parcel  on

which the gas s tat ion and house were located compr ised.  4-311 acres

(here inaf ter  ca l led the "vacant  land") .  I l re  gasol ine s tat ion was

located at t tre southeast corner of the corner parcel at the inter-

sect ion of  Mosley Road and Route 31.  TLre bui ld ing occupied by

pet i t ioner  as h is  personal  res idence was located nor thwest  o f  the

gas station and immediately behind it .  A driveway ran from the

garage to Mosley Road,  nor th of  the gas s tat ion.

6.  The 4.311 acres of  vacant  land were separated f rom the

gasol ine s tat ion by a res ident ia l  buf fer  zone consis t ing of

pet i t ioner 's  res idence,  h is  garage and the dr iveway.

7. Petit ioner operated the gas station during the period from

L947 unt i l  i ts  sa le in  1966.  Dur ing the 19 years that  pet i t ioner



3 -

owned the 4.311 acres of  vacant  land,  he made no at tempt  to  rent

i t ,  g f row crops on i t ,  use i t  for  s torage or  in  connect ion wi t t r  h is

gas station business, or put i t ,  to any income-producing or

bus iness  use .

B.  Pet i t ioner  d id  not  c la im expenses re la t ing to  the vacant

land as business deduct ions on h is  personal  and unincorporated

business tax return.

9.  Pet i t ioner  turned down severa l  o f fers  to  purchase the

vacant  land because the pr ice of fered was not  h igh enough.  Pet i t ioner

held the vacant land for investment purposes so as to profi t  from

an expected increase in  land va lues.

10.  Between 1947 and 1951,  pet i t ioner  operated a t ra i ler  park

and hot  dog stand on the corner  parcel .  T l rese act iv i t ies were

discont inued af ter  1951.  Thre t ra i ler  park and hot  dog stand were

not operated on any part of the vacant land. Tlee vacant land was

physica l ly  separated.  f rom the corner  parcel  a t  cer ta in  points  by

a  row  o f  s tones .

I1 .  I n  t he  ea r l y  1960 ' s ,  t he  Socony  Mob i l  O i l  Company ,  I nc . ,

(here inaf ter  ca l led"Mobi l " )  approached pet i t ioner  and ind icated a

desi re to  buy the corner  parcel  in  order  to  operate a gas s tat ion.

Mobil did not want to buy the vacant land but, rather, only the

corner  on which the gas s tat ion was located.  On March 4,  L965,

petit ioner and Mobil signed a written option agreement giving

Mobil the r ight to purchase the corner parcel at the intersection

of Mosley Road and Route 31. TLre option to MobiL was to expire

on  June  10 ,  L966 .

T2.  PeLi t ioner  was approached by Wegmans Enterpr ises,  Inc.

(here j -naf ter  ca l led"Weg,mans") ,  a  food chain,  which ind icated an

interest  in  buy ing the parcels .  On September 24,  1965,  Wegmans

del ivered to  pet i t ioner  a s igned of fer  to  purchase the vacant



4 -

land  fo r  $75 ,000 .00 .  TL re  pu rchase  o f fe r  i nd i ca ted  tha t  i t  wou ld

extend to  the corner  lo t  for  an addi t ional  $75,000.00 in  the event

that  the opt ion prev ious ly  granted to  Mobi l  was not  exerc ised.

If the option had been exercised by Mobil,  WegTmans would have been

bound to purchase the vacant land by i tself.

13.  On September 29,  1965,  pet i t ioner  accepted the purchase

of fer  f rom Wegmans.  The vacant  land was so ld to  Wegmans on Apr i l  5 ,

L966,  pursuant  to  the purchase contract .  Mobi t  fa i led to  exerc ise

i ts  opt ion and t t re  corner  parcel  was so ld to  Wegmans for  $75,000.00

on  Augus t  15 ,  L966 .  Wegmans  pa id  $37 ,500 .00  fo r  t he  res iden t i a l

po r t i on  o f  t he  co rne r  pa rce l  and  $37 ,500 .00  fo r  t he  gas  s ta t i on

por t ion of  the corner  parcel .

L4.  Of  the $75,000.00 paid by Wegmans for  the vacant  land,

$21 ,565 .50  was  pa id  i n  L966  and  t he  ba lance  i n  L967 .

15 .  Pe t i t i one r ' s  cos t  bas i s  i n  t he  vacan t  l and  was  $3 ,000 .00

and  h i s  se l l i ng  expenses  were  $1 ,141 .50 .  H is  qa in  on  the  sa le  was

$70 ,858 .50 .  On  h i s  un inco rpo ra ted  bus iness  tax  re tu rns  fo r  1966

and L967,  pet i t ioner  repor ted one-hal f  o f  the gain at t r ibutable

to the corner  parcel  as unincorporated business ineome.  Gain on

the hal f  o f  the corner  parcel  a t t r ibutable to  the res idence was

not  so repor ted,  nor  was the gain rea l ized on the sa le of  the

vacant  land.

16.  fhe vacant  land was hel -d by pet i t ioner  so le ly  for  invest -

ment  purposes and was not  used in  connect ion wi th  or  par t  o f  the

gas  s ta t i on  bus iness .

CONCLUSIONS OF LAW

A. The gain on the sale of the vacant land was not unincor-

porated business income.
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B.  The taxpayer 's  pet i t ion is  granted.  I t  is  determined

that there is no deficiency in unincorporated business tax for

the  yea rs  1966  and  1967 .

DATED: Albany, New York
F e b r u a r y  7 ,  L 9 7 4

STATE TAX COMMISSION

\ \ ,  {T '  l ,  /
i \\uu[Ltn lL tl*," w.'-"'

ffi

COMMISSIONER

SSIONE


