
STATE
STATE

OF NEW YORK
TAX COMMISSION

I n  t he  Ma t te r Ehe  PeE i t i on

PHILIP MUSOF and BEATRICE MUSOF:
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated BusinesS

AFFIDAVIT OF }4AILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

T a x e s  u n d e r  A r t i c l e  ( 4  2 3 o f  t he
Tax Law fo r  the  Year  (s )1966 and 1967 :

S ta te  o f  New York
County of Albany

i lanet Mack ,  being duly sworn, deposes and says that

she is  an  employee o f  the  Depar tment  o f  Ta .xa t ion  and F inance,  over  18  years  o f

age,  and thar  on  Lhe 4 th  day  o f  November  ,  Ig74,  she  served the  w i th in

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Ph i l ip  Musof

and Beatrice Musof (r$Ffree$nX5€lD95xdf) the petitioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tPa id

r^rrapper addressed a.s fol lows: Mr. & Mrs. phi t ip Musof
la25 South Ocean Drive
Apartment 2O4

and by deposiring same enclosedHfl+Lepd+lpgrdFpl€trAA* 
"at3Q99a 

wrapper in a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  r , r i t h i n  t he  S taEe  o f  New York .

That deponent further says that the said addressee is t,he (fe}ts6{t€$E8$frt€

6S)  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he  l as t

known address of the (ueegggg$t*ki{te<8fuStle) petitioner.

Sworn

4th

be fo re  me

of No

o f

o f

t o

d a y

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEW YORK
DEPARTMENT OF TAXATION AND FINANCE

STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I O E I { T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BU|LDING 9,  ROOM 2t+A
STATE CAMPUS

ALBANY, N.Y,122?'

A R E A  C O O E  5 I 8

Df,T@l 
Albany, Neur York

Iovr&c ,fr L974

s IATE  TAX  COMMt9S tON
HSARnG Ui i lT

EDIYARO ROOK
SECRETARY TO
coMM I  s9 t  oN

AODRESS YOUR REPLY  TO

MR. WRIGHT 457'2633

MR. LEISNER 457'2657

MR.  COBURN 457 .2896

t{rf & }ltrr Philtp tfiilot
18tr5 South Ocran DrLvr
tlnrtnrnt 204
grllrndrlrr tlorldr tt00g

ntrr tlr. 3PJ-ease taJ<
of the Sta

llrt. ltnolr

:"";:i'8"i,f t 5li"n!$Elg.d herewi rh .
Please take further notice that pursuant to
Section (1) 

7?Z of th; Tax Law, any
proceectLng in court to review an adverse deci-
sion must be commenced wif l-.-
from rhe date of rhis 

"ori::: 
4 rcnthr

tny inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  eoneern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
Ttrese wil l  be referred to the proper pirty for
rep l y .

Enc .

cc :  Pe t i t i one r ,
Law Bureau

s Representat ive

A D - 1 . 1 2  ( 8 / 7 3 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matbr of the Petit ion

o f

PHILIP MUSOF ANd BEATRICE MUSOF

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law
for  the Years 1966 and L967.

DECISION

Pet i t ioners,  Phi l ip  Musof  and Beatr ice Musof ,  have f i led a

pet i t ion for  redeterminat ion of  def ic iency or  for  re fund of  un in-

corporated business tax under Art icle 23 of the Tax Law for the

years  7966  and  1967 .  (F i l e  No .  787L8435) .  On  Augus t  
' 7 ,  7973 '

pet i t ioners adv ised the State Tax Commiss ion,  in  wr i t ing,  that  tb"y

waived a formal hearing and submitted the case to the State Tax

Commission upon the entire record contained in the f i le. The State

Tax Commission renders the fol lowing decision after due consideration

of  sa id record,

ISSUE

Did pet i t ioner ,  Phi l ip  Musof  's  se l l ing act iv i t ies d.ur ing the

years L966 and 1967 constitute the carrying on of an unincorporated

business?

FINDINGS OF FACT

1.  Pet i t ioners,  Phi l ip  Musof  and Beatr ice Musof ,  f i led New

York SLate income tax resident returns for the years l-966 and 1967.

They did not f i le New York State unincorporated business tax returns

fo r  sa id  vea rs .
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2.  On October  26,  L97O, the Income Tax Bureau issued a State-

ment  of  Audi t  Changes against  pet i t ioners,  Phi l ip  Musof  and Beatr ice

Musof, imposing unincorporated business tax for the years 1966 and

1967,  In  accordance wi th  the aforesaid Statement  of  Audi t  Changes,

i t .  issued a Not ice of  Def ic iencv in  the sum of  5697.35.

3,  Pet i t ioner ,  Phi l ip  Musof ,  was a t ravel ing sa lesman.  He

sold goods of  Green Duck,  Inc.  r  and i ts  re la ted company,  St .  Louis

But ton Co.  He a lso so ld goods for  Joseph Boxer"and Jacobson Hat .

4.  Pet i t ioner ,  Phi l ip  Musof ,  had a wr i t ten employment  contract

wi th  Green Duck,  Inc. ,  as a sa les manager  dur ing the years 1966 and

7967. He was to devote not less than BO% of his entire t ime to the

business act iv i ty  o f  Green Duck,  Inc. ,  and he was not  to  engage in

any other  bus iness act iv i ty  save se l l ing noncompet ing products ,  He

rece ived  a  base  sa la ry  o f  $7 ,500 .00 ,  v rh i ch  was  sub jec t  t o  w i thho ld ing

taxes.  He a lso received commiss ions of  2% of  a l l  net  sa les.  These

commiss ions amounted to  $200.00 in  1967.  The or ig ina l  term of  the

contract  was for  s ix  months,  and cont inued subject  to  terminat ion

by either party upon not less than 90 days notice. He was furnished

wi th of f ice fac i l i t ies and par t - t ime stenographic  help.  For  two

years after termination of the agreement, he was not to compete with

or  so l ic i t  customers of  Green Duck,  Inc.

5.  Pet i t ioner ,  Phi l ip  Musof ,  deducted unre imbursed employee

business expenses, including auto and away from home travel expenses,

on his 1967 Federal income tax return. He did not complete a Schedule

rrcr r  on sa id return.  The f i rms,  o ther  than Green Duck,  Inc. ,  d id  not

exerc ise any substant ia l  d i rect ion and contro l  over  h is  sa les

act iv i t ies or  techniques or  over  the t ime he devoted to  sa les,
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CONCLUSIONS OF LAW

A. That the salary received by petit ioner, Phil ip Musof, from

Green Duck, Inc., was paid pursuant to a written employment contract

and was within an employee-employer relationship, and therefore, the

aforesaid sa lary  was not  subject  to  unincorporated business tax in

accordance with the meanins and intent of section 7O3 (b) of the

Tax Law.

B. That the income received by petit ioner, Phil ip Musof, from

the other f irms he represented during the years 1966 and L967r drld

including commissions from Green Drck, Inc., constituted income from

his regular business of sel l ing and not compensation as an employee

exempt from the imposition of the unincorporated business tax in

accordance with the meaninq and intent of section 703 (b) of the

Tax Law.

c.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Phi l ip  Musof ,

d.uring the years L966 and L967, constituted the carrying on of an

unincorporated business and his income derived therefrom r^tas subject

to unincorporated. business tax in accordance with the meaning and

intent of section 703 of the Tax Law. However, he did not have

suff icient income from his unincorporated business so as to be

subject to any unincorporated business tax.

D. Ttrat the petit ion of Phit ip Musof and Beatrice Musof is

granted and the Not ice of  Def ic iency issued on Oetober  26,  L97O,

i s  cance l l ed .

DATED: Albany, New York

Nove:ri lcer 4, L974

COMMISSION
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STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

SIATE OF NEW YORK
DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9,  ROOM 2t+A
STATE CAMPUS

ALBANY,  N .Y ,122n

A R E A  C O O E  5 I 8

DATED; Albany, New York
November 4, L974

STATE TAX  CQMMISS ION

H E A R I N 6  U N I T

E D W A R O  R O O K
9ECRETARY TO
coMMtSs toN

AOORESS YOUR REPLY  TO

MR.  Y fR IGHT  457 -2655

MR. LEISNER 457'2657

MR. COBURN 457.2896

Mr.  & Mrs.  Phi l ip  Musof
LB25 South Ocean Drive
Apartment 2O4
Hal lendale,  F lor ida 33009

Dear Mr.  & Mrs.  Musof :
Please take not ice of  the DECISION
of the State Tax Commission enclosed herewith.

Please take further notice that Dursuant to
Section (B) 722 of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 months
from the date of this notice.

1nV inquir ies concerning the computation of tax
due or refund al lowed in aeeordance r^ri th this
decision or eoncerning any other matter relative
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
rep l y .

Enc .

cc :  Pe t i t i one r ' s  Rep r
Law Bureau

entat ive

A D - 1 . 1 2  ( 8 / 7 3 )
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ooner,uSrorg oF IAw

,,', l. Ibrt $9 relrry scq.Lvad bylfo$ttot.fl ,tlt{l.{p, !qro!, l!!*,'.

*rqn Duelt, tnc: r' Trr 1pld pursutnt to e srlttcn aFlfUnODt oonthct

mtt rarlwl.thi.n p|l. qproyac.:*p-rotlGr alrti.otsti, rnC tfrqf,pfnrl.rt r'
;

rf,ororal,C eafa# rar not rublcct to ul,aqryoratrd burinclt ti* fhi, _

"*bt4*se 
wlttr thr narntng en-a Utant of rcotdbn,,.rol bl of thr '' l' '

|tilx I{r. ,

n&JcEt to any unl,ncorSpnted burLncrr ttr, ril

lr qutcol:lad.

(
. ;

,. nf$trr llbaayr : Her lorlr

€. that tlrc aforirlld rctlvl,tlaf 'of pctltlon*, th*l{p t0rofi , ,.;,.'
.. f ,,.".  , J .  - . . ; !  )  : .  , . : ,

;Curttg thc y.rrr 1966, rtd 'tgaZr, coaru{tut1a f;trc cadl,W.ln,etlrll"'.' , 
,,'. l'' , 

,

unlncorlnratd burl,nree and hl,g Lncor lcrLvcd thrrcfra rr. rdjct
' . "

to tn|nqorp:r_tcf, burtnoql, qr {n rscqrdtncc rtth tbr nfaq$[, ff,,
i.ntot of rrottgn ?O3 of thc lflar INy. fo,r.".t, bi dld aot btirl']"', , ..

j

rutflstrnt lncso troq hlr rmlneqrXrorrt.C burlnrn db u to br , ' : . " .' :

.  :  .  a  . . . ,  r r , .  I  '

D. ttrrrt tbc lntltlon of ftlltp tftrrof rnd B.rtrler f$rc! ft
' ' . . r r :  * ' , . .  1 , . .  . ,  ,  : ; , '

grantrd rnd ttra Notlec ol Daf,l.ctocy lrlrod on oatrlbcr 26, 19?O.

] . ,November  4 ,  1974
i' i ,  t

i i



I

i

r

i.i';,1Itt,tird,::" liI:)::' . *L,;fl'J, t i::"1r". -r:"r'',3'.Ifi, qi1i1.'?..;*$i$r-eiii,irr:it$s{: ::.t}i"i';.:5*t-i
, ."4 ' .r'

l ;  * r . j , * : j ,g ; r :  Aqf*r6"  f , r ; f t  f , r f '  , ix"1.4 Isre o. ,  , .  ?  r , *  .11 r rC : r r r . '  j j i : *T i : tJ j

I

i: *Ji

*J ti. l ':,.r:t: 'n :r$ i1,n,* i..:1.r;;, : , 't! !.lri ld i:,;, i i.-}j;+ ii$E, ir.d,f Jn,,f!: .,;,. 'f,i,l". . 
'

' . , .. ' :
.,-,-r"t; r ':; i;i{1"1.{gr.il, {T.-, t *l;1= ,*; r, T,j"{,-Ll;'.r:. f ... fi i{,f r:rtii:i ,",..1 e:;f-} hli* ,.fi,fdgr;'T;"}.

iir-r .t

, ' . . | , . - .  r '

f :

. ,  i ,

=.::.':*i-::1.:-l


