
STATE OF NEW YORK
STATE TAX COMI'{ISSION

In  the  Mat te r  o f  the  Pet i t ion
:

o f
:

NEIL F. MICHELSEN ANd SUZANNE MICHELSEN
:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Businesq
T a x e s  u n d e r  A r t i c l e ( 5 9  2 3 of  the
T a x  L a w  f o r  t h e  Y e a r ( s )  L 9 6 9 '  L 9 7 O  :

and 1971

Sta te  o f  New York
County  o f  A lbany

.fanet Mack ,  being duly sworn, deposes and says Ehat

she is  an  employee o f  the  Depar tment  o f  Ta .xa t ion  and F inance,  over  18  years  o f

age, and that on the 17th day of October ,  T 9 7 4 ,  s h e  s e r v e d  t h e  w i t h i n

Nor ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Ne i l  F .  M iche lsen

and Suzanne Michelsen (rsgxesJeagtG+trexgdi the petitioner in the within

proceed ing ,  by  enc tos ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

\. / rapper addressed a.s fol lows: Mr. & Mrs. Nei l  f ' .  Michelsen
129 Secor  Lane
Pelham, New York 10803

and by  depos i t ing  same encLosed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar t rnent  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (frry#eftdA:6$6l{r0

XE pet i t ioner  here in  a .nd  tha t  the  address  se t  fo r th  on  sa id  l ^ r rapper  i s  the  las t

known address of the {efxeegrxDS{De><x&>t$l)r petitioner.

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CSNTTTTND) MAIL

Sworn

17rh
/--)

before me th is

of October

to

d a y

(

Y

AD-1 .30  ( r / 74 )



DEPARTMENT
STATE OF NEW YORK

OF TAXATION AND
BUILDING 9, ROO/i 2l4A

STATE CAMPUS
ALBANY, N.Y. 1?,2z,7

A R E A  C O O E  5 1 8

4 5 7 - 2 6 5 5 , 6 , 7

FINANCE
STATE rAI  CoMMr33ror l

t{EAiiltc uxtT

EOWARO ROOK

3tci€t^ iY r0
coMMrst tox

AooiEtt Youi tEPtY T0

STATE TAX COMMISSION
M a r i o  A .  P r o cNxa6$xx><laxxa*x, r?S StPo
A .  B R U C E  M A N L E Y

M  I L T O N  K  O E R N  E  R

DIT@I Albany, New York
Octobcr l7r l9?{

!tr. & ttrr. Ncll F. Mlchrhon
129 Srcor Ltne
Pclham' Nrw York 10803

Dorr !!r. & !Nrr. ltl,ohrhanr

Please take notice of theDBCISXON
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to ll€tL9/n 722 Ot
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 frcnthf after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the unde.rsigned. These wil l be referred
to the propet party for reply.

of

Very truly yours,
! / 1

' , / /
. /  /  t
i , r f l

/  L . . , r .  L v / a
, ,/\ ' \--l-' " ./)<\

I,- R6bcrt &aLtn r
HEARING OFFICER

4

//'/4'9-(

cc Petit ioner's Representative
Law Bureau

AD-L.|2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

NEIL F. MICHELSEN ANd SUZANNE MICHELSEN

for a Redetermination of a Deficiency or
for Refund of Unincorporated Business Taxes
under Art icle 23 of the Tax Law for the
Years  1969 ,  1970  and  797L .

DECISION

pet i t ioners,  lqe i l  r .  Michelsen and suzanne Michelsen,  have

f i led a pet i t ion for  a  redeterminat ion of  a  def ic iency or  for

refund of unincorporated business taxes under Art icle 23 of the

Tax Law for  the vears 1969,  7g7O and 1971.  ( r ' i Ie  no.  L-88074968) .

The case was submitted for decision on information contained

in  the  f i l e ,

ISSUE

Was the income der ived by pet i t ioners,  Nei l  F.  Michelsen and

Suzanne Michelsen, from the operation of a nursery school during

the years Lg6g,  LTTO and LTTI  subject  to  the unincorporated business

tax?

FINDINGS OF FACT

1.  Pet i t ioners '  Nei l  F.  Michelsen and Suzanne Michelsen,

t imely f i led New York State combined income tax returns for the

years Lg6g,  I }TA and Lg7I .  They d id not  f i le  un incorporated

business tax returns for  sa id years.

2.  A Not ice of  Determinat ion of  def ic ienc ies in  un incorporated

business taxes for  the vears 1969,  I97O and l -971 was issued on

November 26,  L973 against  pet i t ioner ,  Suzanne Michelsen.
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3.  pet i t ioner ,  Suzanne Michelsen,  operated a nursery school

dur ing the years 1969,  1970 and 1971,  She and her  husband,  Nei l  F.

Michelsen, claim that the income derived from the operation of said

school was not subject to the unincorporated business tax under

sect ion lo3(c)  o f  the Tax Law.  They c la im that  teaching is  a

profession and that Suzanne Michelsen taught ful l  t ime in the school,

that capital was not a material income producing factor and that

BO% or more of the income was actually derived from Mrs. Michelsen's

personal  serv ices.  Pet i t ioners c la im fur ther  that  Mrs.  Michelsen

devised the teaching program of the nursery school, guided and

di rected the work r>f  her  ass is tants ,  consul ted,  adv ised and repor ted

to the parents and interviewed the parents and children prior to

admiss ion.

4. On audiL, the Income Tax Bureau found that since the

sa la r i es  pa id  to  ass i s tan ts  fo r  L969 ,  L97O and  I97L  were  i n  excess

of 20% of the gross income, the amount of gross income available for

pet i t ioner ,  Suzanne Michelsen 's  personal  serv ices was reduced to

less than the B0% fixed by statute for the exemption of a profession

from the unincorporated business tax. Petit ioners, Neil  F. Michelsen

and Suzanne Michelsen, fai led to submit any proof Lo contradict

this f inding of the Income Tax Bureau.

CONCLUSIONS OF LAW

A. That  pet i t ioners,  Nei l  E ' ,  Michelsen and Suzanne Michelsen,

fai led to substantiate their claim that BO% or more of the income

derived from the operation of the nursery school d.uring the years

L969,  7970 and 1971 was der ived f rom personal  serv ices rendered by

Mrs.  Michelsen.
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B.  That  the income der ived by pet i t ioners,  Nei l  F.  Michelsen

and Suzanne Michelsen, from the operation of a nursery school during

the years 1969,  L97O and 1971 was subject  to  the unincorporated

business year .  (Hewi t t  v .  Bates 297 N.Y.  239,  7948)

c.  That  the pet i t ion of  Nei l  F,  Michelsen and Suzanne

Michelsen, is denied, and the determination of the deficiency in

unincorporated business tax is sustained,

D. That, pursuant to the Tax Law, interest shall  be added

to the total amount due unti l  the date of palzment.

DATED: Albany, New York

O c t o b e r  l - 7 ,  1 9 7 4

STATE TAX COMMISSION

PRESIDENT

SSIONER


