
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

MERCURY STABLES

For a Redeterminat ion of  a  Def ic iency or
a Refund of Unincorporated Business
Taxes under  Ar t i c le  (s )  23 of the
Tax Law for the Year(s) 1960 through

L962

Sta te  o f  New York
County of  Albany

.JANET MACK ,  be ing  duLy  sworn ,  deposes  and says  tha t

she is an empl-oyee of the Department of Taxat ion and Finance, over 1-8 years of

age, and that on the 19th day of September ,  19 74, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon MERCURY STABLES

(representa t ive  o f )  the  pe t i t ioner  in  the  w i th in

proceeding, by enclosing a true copy Ehereof in a securely sealed PostPaid
Mercury Stables

wrapper  addressed as  fo l lows: e/o AnLhony Silva
641 Morris Park Avenue
New York, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  ca . re  and cus tody  o f

the United States Post Off ice Department within the SEaLe of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and tha,t  the address set forth on said l^trapPer is the last

known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

MERCURY STABLES

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business
Taxes  under  Ar t i c le  (s )  23 of  the
Tax Law for Ehe Year(s) 1960 through

1 9 6 2 .

State of New York
County of Albany

JAIilEf MACK , being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on the lgthday of September ,  L9 74, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) rnai l  uponI,OUIS KONIGSBERG, C'P'A'

(representat ive of)  the pet i t ioner in the within

proceedinB, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows: I -ou is  Konigsberg,  C-P-4.
635 Madison Avenue
New York, New York

and by deposi t ing same encl -osed in a.  postpaid properLy addressed wrapper in  a

(pos t  o f f i ce  o r  o f f i c i a l  depos l t o r y )  unde r  t he  exc lus i ve  ca re  and  cusEody  o f

the Uni ted States Post  Of f ice Department  wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the ( representat ive

of)  pet i t ioner  here in a.nd tha. t  the address set  for th on said wraPper is  the last

known address of  the ( representat lve of  the)  pet i t ioner-

Sworn to before me th is

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) },IAIL

AD-1 .30  (L174)



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R € S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

. STATE OF NEW YORK. , a t -  Y a

DEPARTMENT OF TAXATION AND.FINANCE'

BUILDING 9,  ROOM 2I IFA
STATE CANIPUS

ALBANY, N,Y,  I22N

A R E A  C O O E  5 I 8

flAl|!trDr Albany, New York
Scptabor I9r i9?4

sTAT€ TAx CoMI i lSStON
'  

H E A R I N G  U N I T

E O W A R O  R O O K

S E C R E T A R Y  T O
c o M M t s s t o N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 ' 2 6 5 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

MR.  COBURN 457-2896

lfircury Etrbrae
s.,'b &nthotry $tlvl
641. tlorrtr hrlc lvanuc
trc tsodr, Sw Iorlr

Doltr !lr, 611vrt

Please take  no t ice  o f  the
of the State Tax Commission

D!CISICU
enclosed herewith.

Please take fur ther  not ice that  pursuant  to
Section(s) 722, of th; Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 mntlfl
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
h_ereto may be add.ressed. to the undersigned.
These wil l  be referred to the proper pirty for
rep1y .

Veqf  t ru ly  yours,
' 7 ' ) , - , /
\ /  r . ' '  |  -+  /

tr. Robort triel,rnrr
HEARING OFFTCERE n c .

cc  :  Pe t i t i one r '  s  Represen ta t i ve
Law Bureau

AD-  1 .  12  (8 /7  3 )



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Petit ion

o f

MERCURY STABLES

for  a Redeterminat ion of  a  Def ic iency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for  the Years 1960 throuqh L962.

DECISION

a pet i t ion for  a  redeterminat ion of

of unincorporated business tax for the

A formal  hear ing was held before

Of f i ce r ,  d t  t he  o f f i ces  o f  t he  S ta te

Street, New York, New York on March 4,

through Louis  Konigsburg,  C.P.A.  and

represented by Edward H.  Best ,  Ese. ,

Counse l ) .

TSSUES

Mercury Stables f i l -ed

a def ic iency or  for  re fund

years 1960 through L962.

L.  Rober t  Le isner ,  Hear ing

Tax Commiss ion,  B0 Centre

: - .97L.  Pet i t ioner  appeared

the fncome Tax Bureau was

(A lexander  We iss ,  Esq . ,  o f

I .  For  purposes of  computat ion and deduct ion of  net  operat ing

loss carryback, wtrere a partnership had a 50% change of ownership

in  a year  (196I)  subsequent  to  the ear l iest  year  ( fg6O) to  which

the net  operat ing foss deduct ion must  otherwise be carr ied back,

did a new partnership entity come into existence, t l"rus commencing

the carryback computation with the short f iscal year of the new

entity, or does the carryback computation begin with the earl iest

year  (1960) ,  three years f rom the year  in  which the net  operat ing

loss  was  sus ta ined  (1963  )  ?

2. Should the State Tax Commission modify the 25% penalty imposed

under  sect ion 685 (a)  o f  the Tax Law for  the years 1961 and L962

where a t imely partnership return was f i led with the unincorporated

business tax return spaces blank for the year 196l and a late return

was f i led for  L962,  and in  both instances,  i t  is  asser ted that  er rors

or  de l inquencies were due to  neglect  or  confus ion of  the accountant?
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FINDINGS OF FACT

The facts  are not  in  d ispute:

I.  Partnership returns under the name of Mercury Stables were

f i led for  the years 1960 through 1965.  For  the year  1960,  the unin-

corporated business tax por t j -on of  the return was completed.  In  1961,

two short year returns were f i led with the unincorporated business Lax

por t i -on omi t ted-  In  1962,  the or ig ina l  re turn which may or  may not  have

been f i led t imely, omitted that port ion of the return; the amended retr.rn

fot 1962 completed that port ion and was f i led on January 3, 1964. The

1963 through 1965 returns were in  a l l  respects  complete.

2.  In  October  196I ,  a  parLner  owning a 50% int .erest  in  the par t -

nership so ld h is  in terest  to  the two remain ing par tners.  This  change

of ownership occasioned the f i l ing of the two short year returns. The

second return for the short taxable year October 26, 1961, through

December 3I ,  1961,  s tated that  no prev ious return had been f i led for

the reason that the partnership had been organlzed on October 26, L96L.

3.  On January 18,  1965,  the Income Tax Bureau issued a noLice of

def ic iency in  unincorporated business tax for  the year  1960,  the year

ending October  20,  1951e a.hd the year  L962.  The basic  tax def ic iency

was based upon mat ters  of  a l locat ion and such a l locat ion is  not  in

d ispute.  The def ic iency a lso inc ludes a 25% negl igence penal ty  for

the  yea rs  1961  and  1952 .

4.  Taxpayer  f i led a t imely  pet i t ion for  redeterminat ion of

def ic iency for  the years 1961 and 1962 and genera l ly  re ferred to  the

not ice of  def ic iency dated January 18,  1965.  Taxpayer  a lso f i led

var ious c la ims for  credi t  or  re fund for  the years 1960,  L96L and 1962,

the ear l iest  be ing a c la im for  re fund for  the year  L962 f i led on

December 3I ,  1964.  The c la ims appear  to  have been denied by le t ter
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dated January 9,  L967,  in tended to have been dated January 9,  1968,

which le t ter  and a subsequent  le t ter  o f  February 14,  1968,  adv ised

that unless certain adjustments proposed were accepted by the taxpayer

and the claims withdrawn, the Income Tax Bureau would refer the matter

for formal hearinq. The Income Tax Bureau has at no t ime contendec

that al l  years and issues are not properly before the State Tax

Commiss ion.

5.  Taxpayer  susta ined substant ia l  net  operat ing losses dur ing

the years 1963,  L964 and 1965,  which i f  carr ied back to  the year  1960

and the short taxable year ending october 20, 1961, would be al lowable

in those years only to the extent of the proport ionate interest then

held by the partners remaining in the year of loss, which proporLionate

interest  would be 5O%. I f  the net  operat ing loss is  carr ied back to

begin with the short taxable year ending December 31, 1961, then LOO%

of the loss a]- locable to New York would be al lowed.

6.  The New York a l locat ion of  the losses in  the years 1963 '  1964

and 1965, was proposed to be determined by the Income Tax Bureau by

let ter  dated January 9,  1967,  by d iv id ing the New York rac ing purses

by to ta l  purses,  mul t ip l ied by rac ing 1oss.

CONCLUSIONS OF LAW

A. The proposed New York al location of net operating losses

susta ined dur ing the years 1963,  L964 and 1965 is  reasonable and is

to  be appl ied for  purposes of  deduct ion.

B.  Under  Sect ion 7O2 of  the Tax Law,  terms used in  Ar t ic le  23

of the Tax Law, have the same meaning as when used in the fnternal

Revenue Code,  un less a d i f ferent  is  c lear ly  requi red.  When appl ied
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to partnerships, this means that the Internal Revenue Code wil l  be

applied to determine partnership income unless the application there-

of for the Federal purpose of accurately reflecting the individual

par tners '  income works a d is tor t ion or  f rust rat ion of  the State

purpose of accurately reflecting the income of the partnership entity,

or  un less modi f icat ion of  the appl icat ion is  d i rected by the Tax Law.

C.  Sect ion 708(b)  (1)  o f  the In ternal  Revenue Code prov ides that

a partnership shall  be considered terminated if  within a 12-month period,

there is a sale or exchangie of 50% more of the total interest in

par tnership capi ta l  and prof i ts .  The Tax Law is  s i lent  on par tnership

termination and application of the Federal rule as to termination does

not appear to frustrate the purposes of the unincorporated business

tax purpose.

D. The taxpayer known as Mercury Stables and vrhich sustained

losses dur ing the years 1963,  L964 and 1965 began i ts  ex is tence on

October  26,  1961r  drrd consis ted of  the same two par tners f rom that

date through L965.

E.  Pursuant  to  prov is ions of  sect ion 706(2)  t t re  net  operat ing

losses susta ined and as a l located to  New york shal l  be carr ied back to

the year commencing Octob'er 26, L96Ir dnd the year 1962, and the amounts

of the carryback are not to be computed from the year 1960.

F.  The penal t ies imposed under  sect ion 685 (a)  are reduced f rom

25% Lo 5% on the ground that the major responsibi l i ty for the errors

in fai l ing to complete the unincorporated business tax port ion of the

return must be attr ibuted to the accountant who prepared the return.

c .  The pet i t ion is  susta ined to  the extent  that  a  refund or

credi t  resul ts  f rom the appl icat ion of  Conclus ion ' rE"  above and to



the

The

extent  that  the def ic iency is  modi f ied by Conclus ion "D" above.

pet i t ion is  in  a l l  o ther  respected denied.

DATED: Albany, New York
September L9,  L974

STATE TAX COMMISSION

COMMISSTONER

'\'^jf,*^, 
\(*-*

COMMISSIONER

s-_

COMMISSIONER
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Iŝ

i
i. ..u

.:}mt

/)
, l  

-

!

6l
o
F

u , =  h
t L  i {
o €  NrFgg
: c I
f i E  2 _ >
2 9 6 d .

= "oF  P ;
R ' l E  F  4
RhE,4g F E  A
g o E  a

o B
{ a



#m-\



. 1 STATE OF NEW VONT

DEPARTMENT"OF TA)(ATION AND FINANCE
sTATE TAx  goMMtss t0N

H E A R I N G  U N I T

EOVYARD ROOK
SECRETARY TO
c o M M t s s t o N

ADDRESS YOUR REPLY  TO

M R .  W R I G H T  4 5 7 - 2 6 5 5

MR.  LE ISNER 437 -2657

MR.  COBURN 457 .2896

STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O .  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

E n e .

Mercury Stables
c/o Anthony Silva
641 Morris Park Avenue
New York, New York

Dear  Mr .  S i l va :

Please take not ice of  the DECISION
of the State Tax Commission enclosed herewith.

Please take fur ther  not ice that  pursuant  to
sect ion(s)  722 of  tha Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within 4 months
f rom the date of  th is  not ice.

{nV inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
decision or concerning any other matter relative
hereto may be addressed t; the undersigned.
fhese wil l  be referred to the proper pirty for
rep1y .

BUILD|NG 9,  ROOM 2t+A
STATE CA|IIPUS

ALBANY, N.Y. 12227

A R E A  C O O E  5 I 8

DATED3 A1bany, New York
September L9, L974

Very truly yours,

/  / ,  /  / '' /  t '  /  ' /  I

L. Robert Leisner
HEARING OFFTCER

Pet i t ioner '  s  Representat ive
Law Bureau

A D - 1 . 1 2  ( 8 / 7 3 )
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