
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

ROBERT MCCALL

For  a  Rede te rm inaE ion  o f  a  De f i c i ency  o r

a Refund of Unincorporated Business
Taxes under  Ar t i c le (s '  23 of  the

T6zb1r 
for the Year(s) 1963 through

State of New York
County of Albany

Janet Mack, being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance' over 18 years of

age, and that on the 4th day of November ,  L974, she served the within

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Robert  McCal l

(f€f{Pdrt6ff,Xt$f$Cilof) the petitioner in the within

proceed ing ,  by  enc los ing  a  l rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper addressed as folLows: Mr. Robert  McCal l

3:f"T::'.1:il:"TuX,,=o,,. Bs2s3
and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial-  deposltory) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

ThaE deponent further says that the said addressee is the (rfipqnilSSS8ifiBDie

A4ry pet i t ioner herein and that the address set forth on said r , t raPPer is the last

known address of the kspoeo*xtaO{xg>O6*hg) petitioner.

Sworn to before me th is

4th day of  November ,  I94.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

AD-1 .30  (L /74 )



STATE OF NEW YORK
STATE TAx COMI',IISSION

In the lv lat ter of  the Pet i t ion

o f

ROBERT MCCALL

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business
Taxes  under  Ar t i c le  @,  23  o f  the
Tax Law for the Year(s) 1963 through
L970 .

State of New York
County of Albany

Janet Mack, being dul-y sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Financer over 18 years of

age, and that on the 4th day of November , 1974, she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  uponGregory  McMahon,C.P.A.

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

hr rapper  addressed as  fo l lows:  Gregory  McMahon,  C.P.A.

60 East 42nd' Street
New York, New York

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cusEody o f

the United States Post Off ice Department hr i thin the State of New York.

That deponenL further says that the said addressee is the (representa.t ive

of) pet i t ioner herein a,nd that,  the address set forth on said wraPPer is the Last

known address of the (representat lve of the) pet i t ioner.

Sworn to before me th is

day of November

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

AD-1 .30  (L174 )

,  L g l 4 .



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TAHT.ION .AND FINANCE

BUILDTNG 9,  ROOM 214-A
STATE CAMPUS

ALBANY,  N ,Y ,12227

A R E A  C O D E  5 I 8

[l!Dr A1bany, New York
&udc lr tg?a

9TA1E  TAX  CoMMtS9 t0N
HEARIT {6  UNIT

E O W A R O  R O O K
SECRETARY TO
c 0 M M t 3 9 t o N

ADDRESS YOUR REPLY  TO

MR.  WRIGHT 457 '265s

MR.  LE ISNER 457 -2657

MR.  COBURN 457 .2896

f$. n*Gt ltlcdl,
fi11,6 |bof&tht ky
trmilfrr Vrllryr lrtrmr 83:ltt

Darr llr. l$llll
Please take notice of the DtrISIfl
of the State Tax Commission enclosed herewith.

Please take fur ther  not ice that pursuant to
Section (t) lrz
proceeding in court to
sion must be commenced
from the date of  th is

of the Tax Law, any
review an adverse deei-
within 6 rcntbr

no t i ce .

fnV inquir ies coneerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  coneern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
TLrese wil l  be referred to the proper pirty for
rep l y .

u l y u rs ,

D. Ooburn
Enc .

cc :  Pe t i t i one r ,
Law Bureau

HEARING OFFTCER

s Representat ive

( 8 / 7  3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Ivhtter of the Petit ion

o f

ROBERT McCALL

for Redetermination of Deficiency or
for Refund of Unincorporated Business
Tax under Art icle 23 of the Tax Law
for the Years 1963 through 1970.

:  DECISION

1
I

Pet i t ioner ,  Rober t  McCal I ,  has f i led a pet i t ion for  redeter-

mination of deficiency or for refund of unincorporated business

tax under Art icLe 23 of the Tax Law for the years 1963 through

I97O.  (F i 1e  Nos .  6 -662 IL I I 2  and  0 -56901534 ) .  A  f o rma l  hea r i ng

was held before Paul  B.  Coburn,  Hear ing Of f icer ,  a t  the of f ices

of the State Tax Commission, 80 Centre Street, New York, New York,

on  Augus t  15 ,  1973 ,  d t  10 :45  A .M.  Pe t i t i one r  appeared  by

Gregory McMahon, C.P.A. The Income Tax Bureau appeared by

Sau l  Hecke lman ,  Esq . ,  (So lomon  S ies ,  Esq . ,  o f  counse l ) .

ISSUES

I .  D id  pe t i t i one r ,  Rober t  McCa I I ' s  ac t i v i t i es  as  an  a r t i s t

during the years 1963 through I97O constitute the practice of a

p ro fess ion  ?

I1.  Were the serv ices rendered by pet i t ioner ,  Rober t  McCaI l ,

during the years 1967 and 1968, for Metro-Goldwyn-May€8, Inc. so

integrated and in terre la ted wi th  h is  other  bus iness act iv i t ies so

as to  const i tu te par t  o f  a  bus iness regular ly  carr ied on by h im?

FINDINGS OF FACT

t .  Pet i t ioner ,  Rober t  MqCal l ,  and h is  wi fe  f i led New York

State income tax resident returns for the years 1963 through L97O.

He did not f i le New York State unincorporated business tax returns

fo r  sa id  yea rs .
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2. On November 29, L97T, the Income Tax Bureau issued a

Statement of Audit Changes against petit ioner, Robert McCaIl,

imposing unincorporated business tax upon the income derived

from his  bus iness act iv i t ies dur ing the years 1963 in  the sum of

$67L .34 ,  1964  i n  the  sum o f  $796-28 ,  1965  i n  the  sum o f  $445 .03

and 1966 in  the sum of  $353.75.  In  accordance wi th  the aforesaid

Statement of Audit CLranges, i t  issued a Notice of Deficiency in

the  sum o f  $3  ,934 .24 .

3.  On November 29,  L97L,  t t re  Income Tax Bureau issued a

Statement of Audit Clranges against petit ioner, Robert McCaII,

imposing unincorporated business tax upon the income derived

from his business aetivit ies during the years 1967 in the sum

of  $868 .20 ,  1968  i n  the  sum o f  $2 ,360 .47 ,  1969  i n  the  sum o f

$L ,6O7 .74  and  I97O in  the  sum o f  $913 .32 .  I t  imposed  un inco r -

porated business tax upon his salary income for the years 1967

and 1968,  which i t  he ld to  be business re l -a ted.  In  accordance

wi th the aforesaid Statement  of  Audi t  Changes,  i t  issued a Not ice

o f  De f i c i ency  i n  t he  sum o f  $6 ,500 .18 .

4. Petit ioner, Robert lvlcCall,  attended the Columbus School

of Fine Art in Ohio. He has special ized in Aviation and Aerospace

a r t .

5 .  Dur ing the years 1963 to L97O, pet i t ioner ,  Rober t  l t ' lcCal l 's

business income was derived from his activit ies as both a commer-

c ia l  and noncommerc ia l  ar t is t .  His  ar t is t ic  act iv i t ies inc luded

magazine covers and i l lustrations, advert isements and works which

were exhibited in many museums and galleries. Annexed hereto as

Addendum A is a schedule sett ing forth the f indings by the State

Tax Commission as to which items of art ist ic work by him during

the years 1963 to L97O, const i tu t ,ed f ine ar t  and which const i tu ted

commerc ia l  ar t .
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6.  Pet i t ioner ,  Rober t  McCal- I 's  income f rom commerc ia l  and

noncommerc ia l  ar t  was as fo l lows:

Year

1963

L964

1965

t966

L967

1968

L969

L970

Commercial (T.axable)

$30 ,150 .00

6 ,200 .oo

2 ,  300 .00

10 ,  645 .00

16 ,185 .00

31 ,985 .00

11 ,632 .50

l , 850 .00

Noncommercial

$10 ,100 .00

34 ,  r 50 .00

28 ,25O.OO

L7  ,  O4O.OO

g ,800 .00

28 ,450 .OO

43 ,  600 .00

35 ,750 .00

7.  Pet i t ioner ,  Rober t  McCaI l 's  saIary income received f rom

Metro-Go1dwyn-May€y,  Inc.  in  1967 and 1968,  was compensat ion for

commercial art work, consist ing of advert isements for motion

pic tures.  He was not  subject  to  substant ia l  d i rect ion and contro l .

B.  Dur ing the years L963 to L97O, over  B0% of  pet i t ioner ,

Rober t  MeCal l 's  income as an ar t is t  was der ived f rom personal

services rendereQ capital was not a material income producing

fac to r .

CONCLUSIONS OF LAW

A. That  pet i t ioner ,  Rober t  McCal l 's  act iv i t ies as a non-

commercial art ist, during the years 1963 to L97O, constituted the

pract ice of  a  profess ion and,  therefore,  the por t ion of  h is  income

derived from such activit ies as set forth in paragraph "6 " was

not subject to the unincorporated business tax in accordance vrith

the meaning and intent of section 703 (c) of the Tax Law.

B.  That  pet i t ioner ,  Rober t  I4cCaI l 's  act iv i t , ies as a commerc ia l

art ist during the years 1963 to 1970, although requir ing special

knowledge and experience did not constitute the practice of a

profession and, therefore, t tre port ion of his income derived from

such activit ies as set forth in paragraph "6 " was subject to the
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unincorporated business tax in accordance with the meaning and

intent  o f  sect ions 7O3 and 703 (c)  o f  the Tax Law.

C. That the services rendered by petit ioner, Robert I ' IcCalI,

during the years L967 and 1968, for Metro-Goldwyn-May€r, Inc.,

were so in tegrated and in terre la ted wi th  the act iv i t ies of  h is

unincorporated business as a commerc ia l  ar t is t  so as to  const i tu te

par t  o f  a  bus iness regular ly  carr ied on by h im and,  therefore,  the

salary received by him from said f irm was not exempt from the

imposit ion of unincorporated business tax in accordance with the

meaning and intent of sections 7O3 and 703 (b) of the Tax Law.

D. TLrat the petit ion of Robert McCall is granted to the

extent of reducing unincorporated business tax due for the year

1963  f rom $67 I .34  to  $442 .OO;  fo r  t he  yea r  1964  f rom $796 .28  to

$0 .00 ;  f o r  t he  yea r  1965  f rom $445 .03  to  $0 .00 ;  f o r  t he  yea r  1966

f rom $353 .75  t o  $0 .00 ;  f o r  t he  yea r  L967  f r om $868 .2O to  $580 .51 ;

fo r  t he  yea r  1968  f rom $2 ,360  .47  to  $L ,2 I7 .34 ;  f o r  t he  yea r  1 -969

f rom $1 ,607 .74  t o  $O .OO;  and  f o r  t he  yea r  L97O f r om $913 .32  t o

$0.00; that the Income Tax Bureau is hereby directed to accordingly

modi fy  the not ices of  def ic iency issued November 29,  I97L;  and

that, except as so granted, the petit ion is in al l  other respects

denied.

DATED: Albany, New York

November 4, l-974

STATE TAX COMMISSION

/,/"

\\u.-[6;
COMMISSIONER

t , '
)L'lui .. !\.(--.-


