
STATE OF I{EI{ YORK
STATE TAX COM}IISSION

In the l,fatter of the Petition
:

of

HAROLD & SYLVIA MALSKY
:

For a Redetemination of a l),eficiency or
a Refund ofUnincorporated Business :
Taxes under Article(s) 23 of the
Tax taw for the (vear(s) 1963 , L964, z
s  1965

AFFIDAVIT OF MAITING
OF NOTICE OF DECISION
BY (CERTTFTED) tolt

State of New York
County of Albany

Martha Funaro

she is an employee of

agee and that on the

Notice of, Decision (or

Malsky

proeeedingl by encloslng a true copy thereof in a seeurely sealed postpaid

wrepper addressed as follows: Mr.  & Mrs.  Haro ld MalskY
J-23 Shepard Lane
Ros lyn  He igh ts ,  L . t . ,  New York

and by deposltlng sane errclosed in a postpald properly addressed rrapper ln a

(post office or official dep,osltory) under the exclusive care and custody of

the tlnlted States Poet Offlce Department withln the State of New York.

firat deponent firrther saylt that the said addressee ie the (representative

of) petltioner herel.n and that the address set forth on said htraPPer is the lact

known address of the (representatlve of the) petltl'oner.

Sworn to before rne thls

, belng duly sworn, deposes and says that

the Departnent of Taxation and Financer over 18 years of

l3thday of February t L974, she served the within

Deternrination) by (certified) mall upon Harold and Sylvia

(representatlve of) the petitioner in the withiu

l3-th day of Februrar



STATE OF NEW YORK
STATE TAX COM}IISSION

In the Matter of the Petitlon
:

of

HAROLD & SYLVIA MALSKY
:

For a Redetermination of a Deflclency or
a Refund of Unincorporated Business :
Taxes under Article(3) 23 of the
Tax Law fo i  the (Year(s)  1963,  1964,  z
&  1965

AFFIDAVIT OP MAITING
OF }IOTICE OF DECISTON
BY (CERTTFTED) l,lart

State of New York
County of Albany

Martha Funaro , being duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age; and that on the 13th day of I'ebruary , L974, she served the withln

Notice of Ilecision (or Determination) by (certified) mail tipon Samuel Speyer,

C.p.A. (representative of) the petitioner in the withitt

proceedingr by enclosing a true copy thereof in a seeurely sealed postpaid

wrdpper addressed as fol lons: Samue1 Speyer, C.P.A.
22  Eas t  40 th  S t ree t
New York, New York 10016

and by deposlting same enclosed in a postpald properly addressed wrapper ln a

(post office or offl.cial deposltory) under the exclusive care and custody of

the ttnited States Post Office Department withln the State of ilen York.

firat deponent further says that the sald addressee ie the (representatlve

of) petltloner herein and that the address set forth on said htraPper is the last

known address of the (representatl.ve of the) petltl.oner.

Sworn to before rne this

of Febr Zir -n6-{<t



STATE OF T{EId YORK
STATE TAX COM}IISSION

In the l,latter of the Petition
:

of

IAROLD & SYLVIA MALSKY
:

For a Redetermination of a Deficiency or
a Refund of Unincorporated Busi-nesp
Taxes under Article(s) ZS of the

State of New York
County of Albany

Martha Funaro ; being duly sworn, deposes and says that

she is an ernployee of the l)'epartment of Taxation and Finance r over 18 years of

ager and that on the 13th day of February , L9 74, she served the wlthin

Notice of Decision (or Determlnatlon) by (certified) mall- upon Joseph Calderon,

Esq . (representative of) the petitioner in the wlthitt

proceeding, by encloslng a true copy thereof in a seeurely sealed postpaid

wrdpper addressed as follows: Joseph Calderon. Esg.
LindEn & Deutsah
110  Eas t  59 th  S t ree t
New York, New York LOO22

and by deposlting sane enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and eustody of

the tlnited States Poet Offtce llepartment withln the State of lfew York.

firat deponent futther says that the said addressee ie the (representative

of) petttioner herein and that the addrees set forth on said htraPPer ls the last

known address of the (repreeentatl,ve of the) petltLoner.

AFFIDAVIT OF MAITING
OF }IOTICE OT I}ECISION
BY (CERTTFTED) MArt

Sworn to

{rtrr a"t

Tax Law for the (Year(s) 1963 , L964, z

before ne this

, L97 4.



STATE OF I{EW YORK
STATE TAX COM}IISSION

In the l'latter of the Petitlon
:

of

HAROLD & SYLVIA MALSKY
:

For a Redetermination of a l}eflclency or
a Refund of Unincorporated Business :
Taxes under Articfe(s) 23 of the
Tax Law for the (vear(s) L963, L964, z

s .  1 Q 6 5

State of New York
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age, and that on the l3th day of February , 19 74, she served the within

Notice of l}ecision (or Determjlnatlon) by (certlfied) mall upon Elliot S. Shaw,

Esq . (representative of) the petitioner in the within

proceeding, by enclosLng a true copy thereof in a seeurely sealed postpald

wrapper addressed as follows: E l 1 i o t  S .  S h a w
Linden and Deutsch
1 I 0  E a s t  5 9 t h  S t r e e t
New York, New York LOO22

and by deposlting sane enclosed in a postpald properly addressed wrapper ln a

(post office or official deposttory) under the exclusive care and custody of

the tlnlted States Post Offlce Department within the State of iler York.

firat deponent further says that the said addressee ie the (representative

of) petltLoner herein and that the address set forth on said wraPPer is the lact

known address of the (repreeentatlve of the) petltloner.

Sworn to before me thls

AFFIDAVIT OF },{AIIING
OF IIOTICE OF DECISION
BY (CERTTFTED) }{alt

ary



STATE OF NEW YORK

uTfIoE H: $"J8SBsd8["o
xalPft($xxx{effi x:{- PR E s I o Er{ r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, Rootvt 2l1A

STATE CATIPUE
ALBAI{Y, N. Y. t2226

AREA COOE 518

4s7 -2655 , 6, 7

DATED: Albany, New York
t&rur4r 13r 19?{

tt!. * Hil, Brrutdt t,lrhhy
12t sbqnrd Icno
Sorlyn hl{rhtl, l..L o ld Ic}

D.rr !8. & iltrr. fNalrkyr

Please take noti.ce of the DmIX$tC
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
sect ion(s)  72A of  th ;  Tax Law,  any
proceeding in court to review an adverse deei-
sion must be comr&nced within { mthl
from the date of this not. ice.

1nV inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  eoneern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wil l  be referred to the proper pirty for
rep1y.

Very truly yours,

staTt YAX COMMtSStot l

HEAiDtC uxtr

EOUARO ROOK

I 'ECiETARY TO
coMUltStoi l

AODiE9S YOUR iEPLY TO

7(2"1 u lri'

Enc .

cc :  Pe t i t i one r '
Law Bureau

trlgrl G. ?rrfg&t
HEARING OFFICER

Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f

IIAROLD and SYLVIA MALSKY

for  a  Redeterminat ion  o f  a  Def ic iency
for  Refund o f  Un incorpora ted  Bus iness
Tax under  Ar t i c le  23  o f  the  Tax  Law
f o r  t h e  Y e a r s  1 9 6 3 ,  I 9 C ; 4  a n d  1 9 5 5 .

DECISION

Harold and Sylv ia  Malsky,  f i led a pet i t ion under  sect ions

6A9 and 722 of  the Tax Law for  the redeterminat ion of  def ic iency

i ssued  under  da te  o f  March  11 ,  1968 ,  i n  t he  amoun t  o f  $L ,O4L .87 ,

p lus  i n te res t  o f  i L69 -C ;4 ,  f o r  a  to ta l  o f  $L ,2 I1 .51  i n  r - rn inco rpo ra ted

business taxes under  Ar : t ic le  23 of  the Tax Law for  the years L963,

L964  and  I965 -

A hear ing  was du11 '  he ld  on  January  9 ,  I973r  d t  the  o f f i ces

o f  the  s ta te  Tax  commiss ion ,  B0 cent re  s t ree t ,  New York  c i ty ,

be fore  N ige ]  G.  Wr igh t ,  Hear ing  Of f  i cer .  The pe t i t ioners  \ ^7ere

represented  by  Samuel  S ipeyer ,  C .P.A.  w i th  Joseph Ca lderon,  Esq. ,

and E l l io t  S .  Shaw,  Es( [ . ,  o f  L inden & Leutsch  appear ing  on  the

brief .  The Income Tax Bureau was represented bv SauI Heckelman,

E s q . ,  a p p e a r i n g  b y  J a m e s  A .  S c o t t ,  E s q .

The record  o f  sa ic l  hear ing  has  been du ly  examined and

cons idered.

ISSUE

The issue in  th is  case is  whether

conduct ing an unincorporated business.

o r :

the pet i t ioners are
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FTNDINGS OF FACT

1.  Pet i t ioners a: re res idents of  Roslyn Heights ,  Queens

County. They did not f i le a return for unincorporated business

tax .

2 .  Mr ,  Ma lsky ,  one  o f  t he  pe t i t i one rs ,  rece i ves  h i s  so le

income in  the form of  sa lary  f rom each of  f ive corporat ions.

These corporations each own at least one small apartment house

for  f rom f i f teen to  s i><ty fami l ies in  a work ing c lass neighborhood.

The apar tments are in  i lackson Heights ,  Queens,  Astor ia ,  Queens,

and in  the Bronx.  Each bui ld ing employs one jan i tor .  Mr.  Malsky

and h is  wi fe  are the so le s tockholders in  these corporat ions.

Mr.  Malsky is  the pres j -dent  o f  each-  The sa lary  paid by each

corporation is in f ixeci periodic amounts from vihich Federal income

tax and soc ia l  secur i tv  is  wi thheld.

3.  Mr.  Malsky opei rated out  o f  h is  home through 1963.  In

L964 he rented an of f ice in  Astor ia ,  Queens,  in  the name of  one

of  the corporat ions,  Esro Real ty  Corp.  This  was not  in  any bui ld ing

owned e i ther  by h im or  by one of  the s ix  corporat ions.  fh is  of f ice

was used for  the business of  a l l  the corcorat ions.

4.  Mr.  Malskv was an atLornev and a l icensed real  estate

broker  but  d id  not  ho ld h imsel f  out  to  the genera l  publ ic  in

e i ther  of  these or  in  any other  capaci ty .

5.  The serv ices Mr.  Malsky per formed inc luded t i t le  c los ings,

mortgage f inancing,  d ispossess proceedingse EIs wel l  as rent

co l lect ion and repai r  o f  the proper ty .
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6.  The reason for  the separate real  estate eorporat ions

is  s tated to  be to  l imi t  lega1 l iab i l i ty  for  the protect ion of

the owners and the morLgagees.

7.  Sy lv ia  Malsky is  not  involved wi th  her  husband in  the

serv ices he per forms for  the corporat ions.

CONCLUSIONS OF LAW

Pet i t ione : is  a re  no t  taxab le .  Mr .  Ma lsky  is  a  leg i t imate

employee o f  the  severa l  corpora t ions  and is  no t  ho ld ing  h imse l f

ou t  as  a  bu i ld ing  manager .

DATED: Albany, New York
F e b r u a r y  1 3 ,  L 9 7 4

STATE TAX COMMISSION

COMMISSIONER
l

/a .1, /.-'./ , ././
/  t t  t '  /  / . /  t  /(  X  : ' .  / , / , / t  /  / t L 1 / . - t z (  i '

coMMrssroNER 
/

t , \ ,  r . , '

i \L-tfi,r L u'i.'* -"
COMMISSIONER


