
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

M. LEON LE\tr and IUARY ATINE LE\NT

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of Unincorporated Business
Taxes under  Ar t ic le  (s)  23 of  the
Tax Law for  the Year(s)  1967,  1968 &

L969

State of New York
County of Albany

Martha Funaro ,  being duLy sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financer over 18 years of

age, and that on the 22nd day of Ju ly  ,  L974,  she served the  w i th in

Notice of Decision (or Determinat ion) by (cert i f ied) rnai l  upon M. Leon Lev:f  &

Mary Anne I'evy ( representat ive of )  the pet i t ioner  in  the wi th in

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper addressed as fol lows: Mr. & Mrs. M. Leon Levy
43 Glenbrook Road
tr4onsey, New York IO952 *

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive eare and custody of

the United Staces Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein a.nd tha.t  the address set forth on said wraPper is the last

known address of the (representat ive of the) pet i t ioner.

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn to before me

o f

th is

Julya y

A D - 1 . 3 0  ( L / 7 4 )

,  T974.



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

BUILDtNG 9 ,  ROOM 21+A
STATE CAMPUS

ALBANY,  N .Y ,12227

A R E A  C O D E  5 I 8

hted ? Albany, New york

S T A T E  T A X  C O M M I S S I O N

t E l n t t e  u x r t

E O W A R O  R O O K

S E C R E T A R Y  T O
c o M M r s s r o N

A D D R E S S  Y O U R  R E P L Y  T O

M R .  W R T G H T  4 5 7 ' 2 6 5 5

M R ,  L E I S N E R  4 5 7 - 2 6 5 7

MR.  COBURN 457-2896

.fuly 22, 1974

!|tr. & t&r. t{. Icon lavy
43 Clcnbrook Raad
llonriyr f,er Yorlc 10952

Doaf Dlr" & tlrs" I.eWr

Please take notice of the IIECISIOU
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
sect ion(s)  722 of  the Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within 4 !{ontlrr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  eoncern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
fhese wil l  be referred to the proper pirty for
rep l y .

Ene .

cc :  Pe t i t i one r ' s
Law Bureau

Representa t ive

AD-  1 .  L2  (8 /7  3 )



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petit ion

o f

M. LEON LEVY and IvIARY ANNE LEVY

for  a Redeterminat ion of  a  Def ic iency
or for Refund of Unincorporated Business
Tax under  Ar t ic le  23 of  the Tax Law
fo r  t he  Years  L967 ,  1968  and  1969 .

DECISION

Pet iL ioners,  M.  Leon Levy and Mary Anne Levy,  have f i led a

pet i t ion for  a  redeterminat ion of  a  def ic iency or  for  re fund of

unincorporated business tax under  Ar t ic le  23 of  the Tax Law

fo r  t he  yea rs  L967 ,  1968  and  L969 .  ( r i l e  No .  9 -35000317 ) .

A formal  hear ing was held before PauI  B.  Coburn,  Hear ing

Off icerr  d , t  the of f ices of  the State Tax Commiss ion,  eu i ld ing #9,

State Campus,  Albany,  New Yorkr  or r  February 1,  1974,  dt  10:00 A.M.

Petit ioners appeared pro se. The Income Tax Bureau appeared by

Sau l  Hecke lman ,  Esq . ,  (F ranc i s  X .  Boy lan ,  Esq .  ,  o f  counse l ) .

ISSUE

Did the act iv i t ies of  pet i t ioner ,  M.  Leon Levy,  Ets  a sa les

representat ive for  vu lcraf t ,  a  s tee l  fabr icator  company,  dur ing

the years 1967,  1968 and L969 const i tu te the carry ing on of  an

unincorporated bus iness?

FINDINGS OF FACT

1.  Pet i t ioners,  M.  Leon Levy and Mary Anne Levy,  f i led

New York State income tax resident returns for the years 1967,

1968 and 1969.  They d id not  f i le  New York State unincorporated

business tax returns for  sa id years.
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2.  On June 26,  1962,  the Income Tax Bureau issued a State-

ment of Audit Changes against petit ioners, M. Leon Levy and Mary

Anne Levfr imposing unincorporated business tax upon the i.ncome

received by them f rom the act iv i t ies of  pet i t ioner ,  M.  Leon L,evf r

as a sa les representat ive dur ing the years L967,  1968 and,  1969.

In accordance wi th  the aforesaid Statement  of  Audi t  Changers,  i t

i ssued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $4 ,936 .64 .

3 .  Dur ing  the  yea rs  L967 ,  1968  and  1969 ,  pe t i t i one r ,  M-  Leon

Levy,  was a sa les representat ive for  Vulcraf t ,  Div is ion of  Nuclear

Corporat ion of  Amer ica,  a  s teel  fabr icator  company.  He sc, Id  s teel

jo is ts  and jo is t  g i rders for  use in  nonres ident ia l  const ru,c t ion.

The company plant was located in South Caro1ina. Petit ioner worked

in the New York - New Jersey area.

4.  As a sa les representat ive,  pet i t ioner ,  M.  Leon Levy,  had

no wr i t ten contract  wi th  Vulcraf t .  He ta lked to  a representat ive

of the company every day, usually in the morning, to send in orders

and get them approved. He aetually met with someone from the

company about three or four t imes a year at sales meetings. The

company d id not  exerc ise any substant ia l  superv is ion or  contro l

over  h is  sa les act iv i t ies and techniques or  over  the t ime he

devoted to sales except to t imit the terri tory in whieh he could

sel l .  Pet i t ioner  prepared repor ts  at  home,  which h is  wi fe  usual ly

typed.  At  peak per iods he h i red ass is tants  whom he paid on an

hour ly  bas is .  He a lso had an answer ing serv ice for  h is  Ne'w i lersey

accoun ts .
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5.  Dur ing the years L967,  1968 and 1969,  Vulcraf t  d id  not  wi th-

hold Federal or New York State income taxes or social security

from the earnings of petit ioner, M. Leon Levy. The company did

not provide any unemplolzment coverage for petit ioner. I t  did

arrange group insurance for petit ioner and others in his posit ion,

but the premium was paid by the individual, Ihe company

had a pension plan for the people whom they had on their payrol l

as emtrloyees. It  did not have such a plan for salesmen on the

outs ide,  such as pet i t ioner .  In  fact ,  fo t  the years in  quest ion,

petit ioner contributed to a self-employment retirement plan.

Petit ioner was not reimbursed for any of his expenses which he

deducted on Schedule 'Crr of his Federal income tax returns for the

years in  quest ion.

6. Petit ioner, Mary Anne Levy, \^/as in no way involved in

the act iv i t ies of  her  husband,  M.  Leon Levy,  Ers a sa les represen-

ta t i ve  du r ing  the  yea rs  1967 ,  1968  and  1969 .

CONCLUSIONS OF LAW

A. That  the income received by peLi t ioner ,  M.  Leon Levy,  f rom

the company which petit ioner, M. Leon Levy, represented during

the years L957, 1968 and. 1969 constituted, income from his regular

business of  se l l ing s teel  jo is ts  and jo is t  g i rders and not  income

as an employee exempt from the imposit ion of the unincorporated

business tax in accordance with the meaning and intent of section

703 (b)  o f  the Tax Law.

B .  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  M-  Leon  Levy ,

dur ing the years 1967,  1968 and 1969,  const i tu ted the carry ing on

of an unincorporated business, and the income derived therefrom

was subjecL to the unincorporated business tax in accordance with

the meaning and intent of section 7O3 of the Tax Law,
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C.  That  the Pet i t ion of  M.  Leon

denied wi th  respect  to  M.  Leon LevY,

issued June 26,  1972 is  susta ined as

cancelled as against Mary Anne Levy.

DATED: Albany, New York

JuIy 22, 1974

Levy and MarY Anne LevY is

and the Not ice of  Def ic iencY

against  M.  Leon LevY but

STATE TAX COMMISSION

PRESIDENT

COMMISSIONER


