
STATE OF NEW YORK
STATE TAX COMI"IISSION

I n  t he  Ma t te r  o f  r he  Pe t i t i on

o f

HERBERT LEBENSON

For a Redeterrn inat ion of  a DefLciency or

a Refund of Unincorporated Business
Taxes under  Ar t i c le  ( i l  ZZ o f  t he
Tax Law for the Year(s) 1963 through

L969 .

State of New York
County of Albany

.Ioyce Van Pattsn ,  being duly sworn'  deposes and says that

she is an employee of the Department of Taxat ion and Financer over 18 years of

age, and that on the 28th day of June ,  L974, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Herbert  Lebenson

(representat ive of)  the pet i t ioner in the within

proceed ing ,  by  enc los ing  a  t rue  copy  Ehereof  in  a  secure ly  sea led  pos tpa id

wrapper addressed as fol lows: Mr. Herbert  LebensOn
226-26 Union Turnpike
Flushing, New York 11364

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the excLusive care a.nd custody of

the  Un i ted  Sta tes  Pos t  Of f l ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  a .nd  tha t  the  address  se t  fo r th  on  sa id  wrapper  i s  the  las t

known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

,/

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

2}t1*. i laY"of Jund
. ' t  

"j

AD- 1.  30 (L/74)

,  1974.



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IIERBERT LEBENSON

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business
Taxes  under  Ar t i c le (x )  23 o f  t he

Tax Law for the Year(s) 1963 through
1969 .

StaLe of New York
County of Albany

Joyce Van pattsp ,  being duly sworn'  deposes and says Ehat

she is an employee of the Depa.rtment of Taxat ion and Financer over 18 years of

age, and that on t ]ne 28th day of June ,  L974, she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Wi l l iam S l ivka ,

Esq . (representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed posLpaid

wrapper  addressed as  fo l lows:  Wi l l iam S l ivka ,  Esq.
292 Madison Avenue

New York, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial-  deposltory) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  and tha t  the  address  se t  fo r th  on  sa id  wrapPer  i s  the  las t

known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn to before me this 
,

2gth day o,P June , , '- 
//', 

I97+.

t ,rl , ,. ,,'; ( (- i' /-- ' ? : L : , - - -

AD-1 .30  (L /74 )



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E s I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK
DEPARTMENT OF TA)(ATION AND FINANC!

BUILDING 9,  ROOM 214.A
STATE CAMPUS

ALBANY, N,Y.  122n

A R E A  C O D E  5 1 8

DAII@r Albany, New York
Juna 28, L974

,  s r A r E  T A X  C O M M t S S t O N

H E A R I N G  U N I T

E O W A R O  R O O K

S E C R E T A R Y  T O
c o M M t S s t o N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T  4 5 7 - 2 6 s 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

MR.  COAURN 457-2896

tlr. Herbert lrebEnron
226-26 UnLon lturnPtke
Fluahl.ng, Hs York 11364

Dear !lr. Irebqngonr

Please take not ice of  the
of the State Tax Commission

Please take fur ther  not ice
Sect ion (8, )722
proceeding in court to
sion must be commenced
from the date of  th is

DECISIOtf
enc losed herewi th.

that pursuant to
of the Tax Law, any

review an adverse deci-
within 4 nonths

no t i ce .

fnV inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
These wil l  be referred to the proper pirty for
rep Iy .

Veqf  t ru ly  yours,

2/"/W^4v4
Enc .

cc :  Pe t i t i one r ' s
Law Bureau

HLgel G. l{right
HEARTNG OFFTCER

Representat ive

L D - L . 1 2  ( 8 / 7  3 )
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STATE OF NEW YORK

STATE TA)C COMMISSION

Z

fn  the  Mat te r  o f  the  Pet i t ion  :
:

o f :

:
HERBERT LEBENSON : DECISTON

:
for  a  Redeterminat ion  o f  a  Def ic iency  or  :
for Refund of Unincorporated Business :
Taxes  under  Ar t i c le  23  o f  the  Tax  Law :
fo r  the  Years  1963 th rough L969.  :

:

Herber t  Lebenson,  f i led pet i t ions under  sect ion 689 of  the

Tax Law for  the redeterminat ion of  def ic ienc ies,  each issued on

JuLy  26 ,  I 97L ,  i n  t he  amoun t  o f  $L ,442 .39 ,  p lus  i n te res t  o f

$5 f6 .69  fo r  a  to ta l  o f  $1 ,959 .08  fo r  t he  yea rs  1963  th rough  L966

and  in  the  amoun t  o f  $1 ,480 .53  p lus  i n te res t  o f  $L92-32  fo r  a

to ta l  o f  $L ,672 .85  fo r  t he  yea rs  L967  th rough  L969 .

A  h e a r i n g  w a s  d u l y  h e l d  o n  D e c e m b e r  5 ,  L 9 7 2 ,  d t  t h e  o f f i c e s

o f  the  Sta te  Tax  Commiss ion ,  BO Cent re  S t ree t ,  New York  C i ty ,

be fore  N ige l  G.  Wr igh t ,  Hear ing  Of f i cer .  The pe t i t ioner  was

represented  by  Wi t l iam S l ivka ,  Esq.

The Income Tax Bureau was represented by Saul  Heckelman,  Esg. ,

appear ing by Francis  X.  Boylan,  Esq.  The record of  sa id hear ing

has been dulv  examined and considered.

ISSUE

The issue in  th is  case is  whether  pet i t ionerr  dn insurance

agent ,  is  subject  to  unincorporated business tax.
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FINDINGS OF FACT

l .  Pe t i t i one r ,  du r ing  Lhe  yea rs  i n  ques t i on ,  was  a  res iden t

o f  F lush ing ,  Queens .

2.  pet i t j -oner  was a so l ic i t ing I i f  e  insurance aglent  work ing

ou t  o f  t he  o f f i ce  o f  Ca r l  E .  Haas ,  26  Cour t  S t ree t ,  B rook l yn ,  New

York,  a  genera l  agent  for  Cont inenta l  Assurance Company.  Each

year  he received as l i t t le  as 35% or  as much as 6S% of  h is  income

from Cont inenta l .  There is  no ev idence that  he was a career  agent

f  or  Cont inenta l - .

3 .  pe t i t i one r  a l so  se l1s  genera l  (non l i f e )  i nsu rance ,  wh ich

he p laces through the Haas Agency,  1515 Nor thern Boulevard,

Manhasset ,  Long Is land.  Pet i t ioner  has desk space there.

4 .  A l m o s t  a l l  o f  p e t i t i o n e r ' s  s a l e s  a r e  m a d e  i n  Q u e e n s ,

Nassau and Suf fo lk  count ies  a l though he  can se1 l  any  p lace  he

p leases .  Pet i t ioner  rece ived some income dur ing  these years  f rom

Sta te  MuLuaI  represent ing  renewal  commiss ions ,  He had been an

a g e n t  f o r  t h e m  f r o m  I 9 5 O  t o  L 9 5 6 .

5.  Pet i t ioner  had l is ted h is  occupat ion on some tax returns

as se l f -employed.  He had h is  own stat ionary.  He paid h is  own

expenses which are substantial and without reimbursement. He pays

his  own Federa l  se l f -employment  tax.

6.  The Commiss ion has prev ious ly  dec ided that  pet i t ioner

was  sub jec t  t o  t ax  fo r  t he  yea rs  1960 ,  196 I  and  1962  in  a  dec i s ion

rendered  December  23 ,  I 97O.

7.  The pet i t ioner  d id  not  appear  or  test i fy  a t  the hear ing.
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CONCLUSIONS OF LAW

The fact  that  pet i t ioner 's  Socia l  Secur i ty  tax was not  wi th-

held by the insurance company makes i t  very unl ike ly  that  he was

regarded by i t  as a fu l l - t ime l i fe  insurance agent .  Pet i t ioner

has not  carr ied the burden of  proof  that  he is  exempt  f rom tax.

The def ic ienc ies are found to be correct  and are due together

with such interest as may be computed under section 684 of the

Tax Law.

DATED: Albany, New York

June 28,  1974

STATE TAX COMMISSION

COMMISSIONER

ISSIONER

Wr;K*^,*.-
COMMISSIONER


