
STATF OP T{Etr' YORK
STATE TAX COMUISSrc}I

In the llatter

WILLIAIVI

the Petitlon

LAIVIPEL

of

of
1 . AFTIDAVIT OF T,IAILII{G

OF IIOTICE OF DECISION
BY (CERTTPTED) l{arl

For a Redetermination of a lleflciency or
a Refund of Unincorporated Business
Taxes under Article(s) 23 of the
Tax Law foi the (Vear(s) 1966 and 1967.

State of Neur York
County of Albany

Martha Funaro , beLng duly sworn, deposes and says that

she is an ernployee of the Department of Taxation and Financer over 18 years of

agel and that on the lOthday of January , L9 74r she served the within

Notice of Decision (or Determinatlon) by (certlfied) maLl r.rpon William I.

T,ampel (representative of) the petitioner in the wlthin

proceeding, by encloslng a true copy thereof in a seeurely sealed postpaid

wtaPper addressed as follows: Mr- William I. Lampel
B5-20 Eton Street
Jamaica, New York

and by deposlting sane enclosed in a postpald properly addressed wrapper ln a

(post office or official deposltory) under the exclusive care and custody of

the ttnited $tates Post Offtce Department withln the State of l{er York'

T[at deponent further says that the said addressee ie the (represerfatLve

of) petltloner herein and that the addrees set forth on said wraPPer ls the lact

known address of the (representatLve of the) petltl'oner.
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r-f{trr 
day of January /'. , Lefg 

_t

)q",,'-.. ,,, , -'l 
' 

,/2'f 
'.'(./t'

l t '  / t
' i  

t - /

L/



STAT.E OF T{Ettl YORK
STATE TAX COMXISSION

In the Matter of the Petitlon

WILLIAM LAMPEL
APFIDAVIT OF UAITIIIG
OF }IOTICE OF DECISION
BY (CERTIFIED) I.{AII

For a Redetermination of a Deficiency or
a Refund of Unincorporated Businesg
Taxes under Article(s) 23 of the
Tax Law foi the (Vear(s) l..966 and 196?.

State of New York
County of Albany

Martha Funaro , belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

agee and that on the 10th day of January , L9 74, she served the withln

llotice of llecision (or Determinatlon) by (certified) mall upon Louis

Le i chman ,  C .P .A . (representatlve of) the petitioner in the wtthin

proceedLng, by enelosing a true copy thereof in a securely sealed postpald

wrdPPer addressed as follors: Louis Leichman, C.P.A.
29-30 L72nd Street
Flushing, New York

and by deposltlng same enclosed in a postpald properly addressed rorapper ln a

(post office or official deynsltory) under the exclusive care and custody of

the tlnited States Post Office Department withln the State of l{er York.

Ttrat deponent ftrrther says that the said addressee ie the (representative

of) petltloner herein and that the addrees set forth on said htraPper is the last

known address of the (repreeentatlve of the) petf.tioner.
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Sworn to before ne this



STATE TAX CO]VTI' I ISSION
Mar io  A .  P rocacc ino ,

0KDRXeilD<Fr<XXDCllXlilNt{!$a pi: s r o rx r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Enc .

cc :  Pe t i t i one r t  s
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, ROOT42I4A

STATE CATPUT
ALBAtrfY, N. Y. t2226

AREA COOE 5. I  8

4 5 7 - 2 6 5 5 , 5 , 7

&f,lfEDr
Albany, New York

ilanuuy l0r 197{

H$ifl?$c%uF?6flHt
Representative

' YAY I  rA r  coMMtsg tox

XEAR ITG Ul '  I I

EOTARD ROOK

SECRETARY TO
coMM r33 tox

AODRESS YOUR iEPLY TO

t{r. t{Llllam I. f"ary:rl
85-3O Ston St-;ceit
rlenaLcar lrtr York

Detr ilr. I"aryrll
P lease take not ice of  the
of the state rax commission ?F.111S herewirh.

Please take further notice that pursuant to
Sect ion(s)  

. r? ,  o f  tha Tax Law,  any
proceeding ih-€ourt to review an adverse deci_
s ion must  be commenced wi t l '
from the date of this ,oti"tll * uontba

fnV inquir ies concerning ttre computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
TLrese wil l  be referred to the proper plrty for
reply .

Very truly yours,

?/Ult,,ryi



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion :

o f

WILLIAM I. I .J\MPEL :
DECISION

for  a Redeterminat ion of  a  Def ic iency or  :
for  Refund of  Unincorporated Business
Taxes under  Ar t ic le  23 of  the Tax Law :
for  the Years l -966 and 1967.

Wi l l i am t .  Lampe l  f i l ed  a  pe t i t i on  fo r  a  rede te rm ina t i on  o f

a  de f i c i ency  no t i ce  i ssued  under  da te  o f  Oc tobe t  27 ,  1969 ,  f o r

unincorporated business taxes under  Ar t ic le  23 of  the Tax Law.  for

the  yea rs  1966  and  1967  in  the  amoun t  o f  $1 ,840 .75  p lus  i n te res t

o f  5226 .74  and  pena l t i es  under  sec t i on  685 (a )  o f  t he  Tax  Law o f

$464 .20  f o r  a  t o ta l  o f  $2 ,527 .7O .

A hear ing was duly  held before Nigel  G.  Wr ight ,  Hear ing '

O f f i ce r ,  op  December  6 ,  1972 ,  dL  the  o f f i ces  o f  t he  S ta te  Tax

Commiss ion,  B0 Centre Street ,  New York Ci ty .  Louis  Leichman,

C .P .A . ,  rep resen ted  the  pe t i t i one r .  Sau I  Hecke lman ,  Esq .  appear ing

by Francis  X.  Boylan,  Esq. ,  represented the fncome Tax Bureau'

The record  o f  sa id  hear ing  has  been du ly  examined and con-

s  idered  .

ISSUE

The  i ssue  i n  th i s  case  i s  whe the r  t he  pe t i t i one r ,  a  sa les

representat ive for  one pr inc ipa l ,  is  an independent  conLractor

and so 1 iab le for  the unincorporated business tax.

FINDINGS OF FACT

1 .  P e t i t i o n e r  i s  a  s a l e s  r e p r e s e n t a t i v e  f o r  A r t  S t e e l
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Company,  fnc.  o f  170 West  233rd Street ,  New York c i ty ,  a  manu-

fac tu re r  o f  "S tee lmas te r "  o f f i ce  equ ipmen t .  He  has  been  w i th

Ar t  S tee l  company ,  I nc .  i n  va ry ing  capac i t i es  s ince  L925 .  He

rece ives  no  pa id  vaca t i on .  He  se l l s  f o r  no  one  e l se  and  has  no

other  income.

2.  Pet i t ioner  covers a ter r i tory  of  New York Ci ty ,  nor thern

New Jersey and Philadelphia. In New York City he covers commer-

c ia l  s ta t i one rv  s to res .  E l sewhere  he  cove rs  o f f i ce  fu rn i t u re

dea le rs  a l so ,  Manv  o f  h i s  accoun ts  a re  o ld  accoun ts  o f  t he  com-

pany .  As  the  bus iness  o f  t he  company  has  expanded  pe t i t i one r ' s

accoun ts  have  been  ass iqned  to  new sa lesmen .

He works out  the desk space furn ished to a l l  i ts  sa lesmen

by Ar t  Stee1 Company,  Inc.

3.  Nei ther  taxes nor  soc ia l  secur i tv  are wi thheld f rom

pe t i t i one r ' s  compensa t ion .  I t  has  no t  been  shown  tha t  pe t i t i one r

is  covered by unemployment  insurance or  workmen's  compensat ion.

He is  not  covered by a pension p lan.  He is  covered by a medica l

insurance p lan and a group l i fe  insurance program of  Ar t  Steel

Company,  Inc.

4 .  Pe t i t i one r  i s  no t  re imbursed  fo r  h i s  t rave l i ng  expenses .

5.  Pet i t ioner  f i led no returns for  un incorporated business

taxes .  He  had  been  adv i sed  bv  h i s  accoun tan t  no t  t o  do  so .

CONCLUSIONS OF I,AW

The pet i t ioner  has not  carr ied the burden of  proof  that  h is

p r i nc ipa l  has  a  r i gh t  t o  con t ro l  h i s  ac t i v i t i es .  The  fa i l u re

of  h is  pr inc ipa l  to  wi thhold and the lack of  coverage under  unem-

ployment  insurance and workmen's  compensat ion are par t icu lar ly
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impor tant .  The pet i t ioner  is  therefore subject  to  tax.  powever

because  pe t i t i one r  re l i ed  on  the  adv iee  o f  h i s  accoun tan t ]  i n

thel  penalty

u"l to-

se l t i on

no t  f i l i ng  re tu rns  the  pena l t y  w i l l  be  wa ived .

DECISTON

The deficiency is found to be correct except for

s tated there in which is  waived and such def ic iencv is

gether  wi th  such fur ther  in terest  as may be due under

684 of the Tax Law.

DATED: Albany, New York
January  I0 ,  L974

STATE TAX C TSSION
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