
STATE OF NEW YORK
STATE TAX COMMISSION

In  the l4at ter  of  the Pet i t ion

o f

EDI^IARD I. KULICK

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of  Unincorporated Business
Taxes under  Ar t i c le  (s )  23 of  the

T a x  L a w  f o r  t h e  Y e a r ( s ) 1 9 6 3 ,  ] - 9 6 4  a n d :
1 9 6 5 .

Sta te  o f  New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financet over 18 years of

age,  and tha t  on  the  2Othday  o f  May ,  L974,  she served the  w i th in

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Edward  I .  Ku l i ck

(representat ive of)  the pet i t ioner in the within

proceedinB, by enclosing a true copy thereof in a. securely sealed postpaid

wrapper  addressed as  fo l l -ows:  Mr '  Edward  I '  Ku l i ck
1601 South  Ocean Dr ive
Hol lywood,  F lo r ida  33020

and by deposit ing same encl-osed in a postpaid properl-y addressed wrapper in a

(post of f ice or off ic ial  depository) under the excl-usive care and custody of

the United States Post Off ice Department r tr i th in the State of New York'

That deponent further says that the said addressee is the (representa.t ive

of) pet i t ioner herein and that the address set forth on said $rraPPer is the last

known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

AD-1 .30  (L /74 )



STATE OF NEW YORK
STATE TAX COMMISSION

In the Mat ter  of  the Pet i t ion

o f
EDWARD I. KULICK

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of  Unincorporated Business

Taxes under  Ar t i c le (s )  2 : of  the

T a x  L a w  f o r  t h e  Y e a r ( s ) 1 9 6 3 ,  L 9 6 4 '
1 9 6 5 .

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  7 th  day  o f  May ,  L974,  she served the  w i th in

Nor ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Edward  f '  Ku l i ck

(representat ive of)  Lhe pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrappe r  add ressed  as  f o l l ows : Mr.  Edward I .  Kul ick
33 Vanderveer Court
Rockvit le Centre, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excl-usive care and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York '

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and tha.t  the address set forth on said wraPper is the last

known address of the (representat ive of the) Pet i t ioner.

Sworn to before me th is

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

day  o f  MaY

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEW YORK
STATE TAx COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f

EDWARD I. KULICK

:
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes  under  Ar t i c le  (s )  23 of  the

rax Law f  or  the Year (s)  t?82t.L964, :

Sta te  o f  New York
County of Albany

Martha Funarq being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financet over 18 years of

age, and that on the 7th day of May ,  L9'74, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Borow & Borow

( r e p r e s e n t a t i v e o f ) t h e p e t i t i o n e r i n t h e w i t h i n

proceeding, by enclosing a true copy thereof in a securely sealed PostPaid

wrapper  addressed as  fo l lows:  Borow & Borow
30 East  42nd St ree t
New York, New York IOOLT

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excl-usive care and cusEody of

the United States Post 0ff ice Department within the State of New York'

That deponent further says tha.t  the said addressee is the (representat ive

of) pet i t ioner herein a.nd that the address set forth on said \^traPper is the Last

known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

d a y

A D - 1 . 3 0  ( L / 7 4 )



STATE TAX COMMISSION

DEPARTMENT

Petitioner's Representative
Law Bureau

STATE OF NEW YORK

OF TAXATION AND
BUILDING 9, ROOtv{ 2l4A

STATE CAMPUS
ALBANY, N. Y. I2Z7

AREA COOE 5 I8

4 5 7 - 2 6 5 5 , 6 , 7

SIATE TAt COMr.tSttox

FTNANCE 
HE^'IIE UXIT

EOUARO ROOK

SECtEtAtY T0
coMMt3Stof l

ADOiEtt voui RePLY ro

$Rfit R 
"$*Lfi fi 

gc,F,E,S* P o
A ,  A R U C E  M A N L E Y

M I L T O N  K O E R N E R

Df,l@: Albany, New York

t{ay 7' t97t[

tltr. tdnard I. XulLck
33 Vandervesr Coutt
Rockvtllc Ccntr., trff York

Dretr llr, Xutrlckt

Please take notice of the DECI8I€H
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to tggtlOn 722 9.f,
the Tax Law any proceeding in court to review an adverse decision
must be commenced within 4 mnth! after
the date of this notice.

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or concerning any other matter relat-
ing hereto may be addressed to the undersigned. These wil l be refened
to the proper party for reply.'

o f

Very truly yours,
..i 't /), / '  /

V ,-/ ,4 ,l .,.//.

Lr. *obort Lc,lrncr
HEARING OFFICER

AD-I.L2 (7 /70)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

EDWARD I. KULICK

for a Redetermination of a Deficiency
or for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
fo r  t he  Years  1963 ,  1964  and  1965 .

I .

income

returns

:  DECISION

Petit ioner, Edward I. Kulick, petit ioned for a redetermination

of  a  def ic iency or  for  re fund of  un incorporated business taxes for

the  yea rs  1963 ,  1964  and  1965 .

A formal  hear ing was held before L.  Rober t  Le isner ,  Hear ing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  B0 Centre Street ,

New York, New York, orr March 2, L97L.

Pet i t ioner  was represented by Harry  Borrow C.P.A.  of  Borrow &

Borrow and the Income Tax Bureau was represented by Edward H. Best,

Esq . ,  (A lexander  we iss ,  Ese . ,  o f  Counse l ) .

ISSUES

I .  D id the act iv i t ies of  Edward I .  Kul ick  as a sa les repre-

sentative for a number of handbag coneerns in 1963, L964 and L965'

constitute the carrying on of an unincorporated business under

sect ion 703 of  the Tax Law?

I I .  Was the pet i t ioner  subject  to  a penal ty  under  sect ion 685 (a)

of the Tax Law?

FINDINGS OF FACT

Pet i t ioner ,  Edward I .  Kul ick ,  t imely  f i led

tax returns, but did not f i le unincorporated

fo r  t he  yea rs  1963 ,  1964  and  1965 .

New York State

business tax
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2.  A Not ice of  Determinat ion of  a  Def ic iency in  unincor-

porated business tax for  the years 1963,  1964 and 1965 was issued

on September 25, l-96'7, against Edward I. Kulick under Fi le No.

48073274. Ttre taxpayer petit ioned for a redetermination of the

deficiency or for refund of unincorporated business taxes for the

yea rs  1963 ,  1964  and  1965 .

3.  Pet i t ioner ,  Edward I .  Kul ick ,  was a commiss ion sa lesman

representing f ive or six handbag companies during each of the years

in issue.  Pet i t ioner  had one major  l ine,  severa l  aux i l iary  l ines

and a few inc identa l  l ines or  casual  sa les.  rn  1965,  for  example,

petit ioner received eommissions in approximate amounts as fol lows:

Sterl ing Handbags
Lewis Purses
Merit
Another company
Another company
Another company

$16 ,151 .88
8 ,623 .89
4  , 626  . 7  4

23 .65
34 .97

L ,233 .26

4.  Pet i t ioner  had been brought  in to se l l ing work as a ch i ld

and had been a handbag salesman for forty-f ive years for vatr ious

companies. Petit ioner added and dropped l ines over the years.

Some of the main companies petit ioner represented went out of

business and petit ioner then represented new companies. Petit ioner

could not represent other companies who had competit ive merchandise.

5. Petit ioner received monthly commission statements. The

statements eontained deductions for phone, post cards, drrd advert ising.

Commissions were paid only on merchandise shipped. AlI orders were

subject to acceptance by the companies. Credit had to be approved.

Allowances and discounts were between the companies and the customers.

6.  Pet i t ioner  received a 20% discount  for  g i f ts  o f  handbags

which was the same discount as others working for the concerns.

Petit ioner had to pay 50% of the advert ising charges whenever the

f i rm had adver t is ing contracts  wi th  eustomers.  ILre customer 's

advert ising contracts had to be approved by the companies.
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7. There \^ras no withholding of income tax or social security

with any of the companies and no unemployment insurance was carried

by any of the companies. With a mult i l ine salesman there would be

excessive withholding. Petit ioner found it  necessary to represent

a number of l ines because petit ioner could not make enough money

out  of  one l ine a lone wi th  the increased cost  o f  t ravel ing.

B.  There uras no s ick leave or  pa id vacat ions.  Pet i t ioner

could take vacations only when approved by the companies.

9. Petit ioner had no letterhead stationery and no typewriter.

Pet i t ioner  occasional ly  used h is  daughter 's  s tudent  typewr i ter .

Petit ioner had stationery expenses of Ctrr istmas cards and post cards

to tel l  customers when he would be coming to their city. Petit ioner,

on h is  Federa l  tax return,  u t i l ized a Schedule ' rC ' r  to  take adver t is ing

expenses, entertainment expenses, stationery expenses, phone e{penses,

rent expenses for the room used in his home, and other expenses, none

of which were reimbursed.

10.  Pet i t ioner 's  main l ines had sa les meet ings.  Wherever  the

petit ioner was, he had to come to the sales meeting in New York and

he had to come to the trade show in New York. He would be told by

the sales manager, "Ttr is is the Lrip I want you to make. " I t  could

be a t r ip  of  three,  four ,  or  f ive weeks.  Pet i t ioner  was requi red to

report in every day when he was in the metropoli tan area to his main

company. Petit ioner had no off ice or phone, but he always worked out

of the off ice of the main company he represented.

11. Petit ioner was required to report by mail when on the road.

He had no f ina l  say as far  as se l l ing goods,  credi ts ,  or  a l Io t^rances.

I f  a  s i tuat ion came up wi th  respect  to  these mat ters ,  he would d iscuss

it with his supervisor and ask him what to do about i t .

L2. The terri tory petit ioner covered was bounded by Washington,

Boston, drrd Buffalo, and petit ioner could make four of f ive tr ips a

year. The companies specif ied the terri tory in which petit ioner

could seIl and he was told to whom he could sel l  and to whom he

cou ld  no t  se l l .
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CONCLUSIONS OF LAW

A. Petit ioner was not under the direction and control of the

various companies from which he sold his l ines- Edward I. Kulick

was not an emploYe€, but he was an independent sales agent of the

companies from which he sold his l ines of handbags as an independent

sales representat ive.  He was engaged in  an unincorporated business,

and was subject to unincorporated business taxes during the years in

i ssue .

B. Ttre petit ion of Edward I. Kulick is denied and the d.eter-

minat ion of  the def ic ienc ies in  un incorporated business taxes for

the years in  issue are susta ined.

C. Pursuant to the Tax Law, interest shall  be added to the

total amount due unti l  paid.

DATED: Albany, New York

May 7,  L974

STATE TAX COMMISSION

COMMISSIONER

SSIONER


