
STATE
STATE

OF
TAX

NEtr' YORK
COM}IISSION

In the }latter of the Petltion

of
MILTON L. KOLBER

For a Redetermination of a D,eflciency or
a Refund of Unincorporated Business

AFFIDAVIT OF },IAIIING
OF NOTICE OF DECISION
BY (CERTTFTED) l.lalt

Taxes under Article(r) 2 3
Tax Law for the (Vear(x) 1969.

of the

State of New York
County of Albany

Martha Funaro e being duly sworn, deposes and says that

she is an employee of the D'epartnent of Taxation and Financer over 18 years of

agel and that on the 25th day of June , L974, she served the withln

Notice of Decision (or Determination) by (certified) mall upon Milton L. Ko1ber

(representatlve of) the petitloner in the wlthin

proceeding, by encloslng a true copy thereof in a seeurely sealed postpaid

wrapper addressed as follows: Mr. Milton L. Kolber
I Dunham Road
Hartsdale,  New York 10530

anil by depositing sme encloserl in a postpaltl properly addressed wrapper ln a

(post office or official delnsltory) under the exclusive care and custody of

the tlnited States Poet Office Departnent withln the State of l{er York.

firat deponent firrther says that the said addressee ie the (representatlve

of) petltloner herein and that the address set forth on said wraPPer ls the laat

known address of the (representatlve of the) petl'tfoner.

Sworn to before ne thls

h day of Jun



ffi
STAIE OF NEW YORK

DEPARTMENT OF TA)(ATION AND

BUILDtNG 9,  ROOM 214-A
STATE CAMPUS

ALBANY, N.Y.  122n

A R E A  C O O E  5 I 8

DAIED: 
Albany, New York

- 
,Itrno 25r 1974

Representat ive

S T A T E  T A X  C O M M I S S I O N

H E A R I N G  U I i I T

E D I Y A R O  R O O K

S E C R E T A R Y  T O
c o M M t s s t o N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R T G H T  4 5 7 ' 2 6 s 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

MR.  COBURN 457-2A96

rrNnNcr

STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

t{tr. ltl}ton L. I@lbcr
I Dunhan Rord
Sartrdalcr N€rct York tO5tO

Doar !lr. Kolbcrr
Please take notice of the DSSISIOT
of  the  Sta te  Tax  Commiss ion  enc tosed herewi th .

Please take fur ther  not ice that  pursuant  to
section (90 vz? of tha Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within { nOnthg
from the date of  th is  not ice.

fnV inquir ies concerning the computation of tax
due or refund al lowed in aecordance with this
decis ion or  concern ing any other  mat ter  re la t ive
h_ereto may be addressed to ttre undersigned.
Ttrese wil l  be referred to the proper pirty for
rep l y .

Enc .

cc :  Pe t i t i one r ' s
Law Bureau

OFFICER

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

MILTON L. KOLBER

fo r  Rede te rm ina t i on  o f  De f i c i ency  o r
for  Refund of  Unincorporated Business
Tax  under  A r t i c l e  23  o f  t he  Tax  Law
fo r  t he  Year  1969 .

DECISION

P e t i t i o n e r ,  M i l t o n  L .  K o l b e r ,  h a s  f i l e d  a  p e t i t i o n  f o r

redeterminat ion  o f  de f ic iency  or  fo r  re fund o f  un incorpora ted

bus iness  tax  under  Ar t i c le  23  o f  the  Tax  Law fo r  the  year  L969 -

( f i l e  } { o .  0 - 5 8 3 0 6 8 5 0 . )  A  f o r m a l  h e a r i n g  w a s  h e l d  b e f o r e  P a u l  B .

Coburn ,  Hear ing  Of f i cer ,  Er t  the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,

2  Wor ld  Trade Center ,  New York ,  New York ,  on  May 16 '  L974,  d t

2 2 4 5  P . M .  P e t i t i o n e r  a p p e a r e d  p r o  s e .  T h e  I n c o m e  T a x  E h r r e a u

a p p e a r e d  b y  S a u l  H e c k e l m a n ,  E s q . ,  ( J a m e s  A .  S c o t t ,  E s q . ,  o f  c o u n s e t ) -

I  SSUES

I .  D i d  p e t i t i o n e r ,  M i l t o n  L .  K o l b e r ' s  a c t i v i t i e s  a s  a  t o y

and nove l ty  sa lesman dur ing  the  year  1969 cons t i tu te  the  car ry ing

o n  o f  a n  u n i n c o r p o r a t e d  b r r s i n e s s ?

I I .  D id  pe t i t i one r ,  M i l t on  L .  Ko lbe r ' s  ac t i v i t i e s  as  a  t oy

and novel ty  sa lesman dur ing the year  L969 const i tu te the pract ice

o f  a  p ro fess ion?

I I I .  D id  pe t i t i one r ,  M i l t on  L .  Ko1ber ,  have  reasonab le  cause

for  fa i lure to  f i le  a  New York State unincorporated business tax

re tu rn  fo r  t he  yea r  1969?
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FINDINGS OF FACT

1 .  P e t i t i o n e r ,  M i l t o n  L .  K o l b e r ,  a n d  h i s  w i f e  f i l e d  a

New York  S ta te  combined income tax  re tu rn  fo r  the  year  1969.

He d id  no t  f i l e  a  New York  S ta te  un incorpora ted  bus iness  tax

r e t u r n  f o r  s a i d  v e a r .

2 .  On  Sep tember  25 ,  L972 ,  t he  fncome Tax  Bureau  i ssued

a  S ta temen t  o f  Aud i t  Changes  aga ins t  pe t i t i one r ,  M i l t on  L .

Kolber ,  imposing unincorporated business tax in  the sum of

$254 -93 upon the income received by h im f rom his  act iv i t ies

as  a  commiss ion  sa lesman  du r ing  the  yea r  L969 .  I t  a l so  imposed

a  pena l t y  i n  t he  sum o f  $95 .55  fo r  f a i l u re  to  f i l e  a  New York

S ta te  un inco rpo ra ted  bus iness  tax  re tu rn  fo r  sa id  yea r .  I n

acco rdance  w i th  the  a fo resa id  S ta temen t  o f  Aud i t  Changes ,  i t

i s sued  a  No t i ce  o f  De f i c i ency  i n  t he  sum o f  $397 .76 .

3 .  Pe t i t i one r ,  M i l t on  L .  Ko lbe r ,  was  a  toy  and  nove l t y

salesman dur ing the year  1969.  He represented three f i rms in

the  sa le  o f  t oys  and  nove l t i es .  The  i t ems  so ld  fo r  each  f i rm

were noncompet i t ive.  He genera l ly  so ld the products  of  the

d i f f e ren t  f i rms  to  the  same cus tomers .  He  ma in ta ined  an  o f f i ce

in  h i s  home.

4 .  D u r i n g  t h e  y e a r  L 9 6 9 ,  t h e  f i r m s  f o r  w h o m  p e t i t i o n e r ,

M i l t o n  L .  K o l b e r ,  s o l d  t o y s  a n d  n o v e l t i e s  d i d  n o t  w i t h h o l d

Federa l  o r  New York  S ta te  income taxes  or  soc ia l  secur i ty  tax

f rom the  commiss ions  pa id  to  h im.  They  d id  no t  cover  h im fo r

unemployment ,  d isab i t i t y  o r  workmen 's  compensat ion  insurance.

They d id  no t  inc lude h im in  the i r  pens ion  p lans .  They  d id  no t
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re imburse h im for  anv of  h is  bus iness expenses.  He deducted

expenses  i ncu r red  i n  connec t i on  w i th  h i s  sa les  ac t i v i t i es  on

Sehedule r rcr r  o f  h is  Federa l  income tax return.  He rerror ted

his  commiss ion income as "Business fncome" on h is  New York

State res ident  income tax return.  The f i rms for  whom he so ld

merchandise d id not  exerc ise anv substant ia l  contro l  or  super-

v i s ion  ove r  h i s  sa les  ac t i v i t i es  o r  t echn iques  o r  ove r  t he

t ime  he  devo ted  to  sa les .

5 .  Pe t i t i one r ,  M i l t on  L .  Ko lbe r ,  was  adv i sed  by  h i s

accountant  that  he was resui red to  f i le  a  New York State unincor-

po ra ted  bus iness  tax  re tu rn  fo r  t he  yea r  1969 ,  bu t  he  chose

no t  t o  fo l l ow  h i s  accoun tan t  ' s  adv i ce .

CONCLUSIONS OF I,AW

A .  T h a t  t h e  i n c o m e  r e c e i v e d  b y  p e t i t i o n e r ,  M i l t o n  L .

Ko1ber ,  f rom the  f i rms tha t  he  represented  dur ing  the  year

1969 cons t i tu ted  income f rom h is  regu la r  bus iness  o f  se l l ing

toys  and nove l t ies  and no t  compensat ion  as  an  employee exempt

f rom the  impos i t ion  o f  the  un incorpora ted  bus iness  tax  in  accord-

ance w i th  the  mean ing  and in ten t  o f  sec t ion  703 (b )  o f  the  Tax

Law.

B .  T h a t  t h e  a c t i v i t i e s  o f  p e t i t i o n e r ,  M i l t o n  L .  K o 1 b e r ,

a s  a  t o y  a n d  n o v e l t y  s a l e s m a n  d u r i n g  t h e  y e a r  1 9 6 9  d i d  n o t

cons t i tu te  the  prac t ice  o f  a  p ro fess ion  exempt  f rom the  impos i t ion

o f  the  un incorpora ted  bus iness  tax  in  accordance w i th  the  mean ing

a n d  i n t e n t  o f  s e c t i o n  7 0 3  ( c )  o f  t h e  T a x  L a w .

C .  T h a t  t h e  a f o r e s a i d  a c t i v i t i e s  o f  r : e t i t i o n e r ,  M i l t o n  L .

Ko lber ,  dur ing  the  year  L969 cons t i tu ted  the  car ry ing  on  o f  an
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unincorporated business and h is  income der ived theref rom was

subject  to  the unincorporated business tax in  accordance wi th

the meaning and in tent  o f  sect ion 7O3 of  the Tax Iaw.

D .  Tha t  pe t i t i one r ,  M i l t on  L .  Ko lbe r ,  d id  no t  have  reasonab le

cause for  fa i lure to  f i le  a  New York State uninc,crporated

business tax return for  the year  1969 and theref rcre the penal ty

imposed pursuant  Lo sect ion 585(a)  of  the Tax La ' ,v  was proper .

E .  Tha t  t he  pe t i t i on  o f  M i l t on  L .  Ko lbe r  i s  den ied  and  the

No t i ce  o f  De f i c i ency  i ssued  Sep tember  25 ,  1972  i s  sus ta ined .

DATED: A1bany, New York
June  25 ,  1974

STA'IE TAX COMMISSION

&L/ \
COMIVIISSIONER

t 4  . /

\1,,'L--$t'^ (rvu.,*-'
COMIVIISSTONER

I S S I O


