
srATq oF NEW YORK
STATE TAX COMMISSION

I n  Ehe  Ma t te r  o f  t he  Pe t i t i on

o f

IUAIILON E- KINTZ & A. EILEmril KINTZ

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of  Unincorporated Business

Taxes under  Ar t i c le  (s )  23 o f  t he

Tax Law fo r  the  Year (s )  L966 & 1967

Sta te  o f  New York
Coun ty  o f  A lbany

Martha Funaro ,  being duly sworn,  deposes and says that

she  i s  an  emp loyee  o f  t he  Depa r tmen t  o f  Ta .xa t i on  and  F inance ,  ove r  18  yea rs  o f

age ,  and  tha t  on  the  l 6 thday  o f  Oc tobe r  ,  L9  74  she  se rved  the  w i th in

No t i ce  o f  Dec i s i on  (o r  De te rm ina t i on )  by  ( ce r t i f i ed )  ma i l  upon  Mah lon  E .  &  A .  E i l een

Kintz ( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w iEh in

proceed ing ,  by  enc l i : s ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id

wrapper addressed a.s fol lows: Mr. & I4rs.  Mahlon E. Kintz
2L54 Latta Road
Rochester,  New York I46L2

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

Tha.t  deponent further says that the said addressee is the (representat ive

o f )  pe t i t ioner  here in  a .nd  tha t  the  address  se t  fo r th  on  sa id  \d raPper  i s  the  las t

known address  o f  the  ( representa t ive  o f  the)  pe t i t ioner .

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn

16rh

before me this

y of October '  L974.

EO

d a

A D - 1 . 3 0  ( L / 7 4 )



STATB OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  PeL i t i on

o f

MAHLON E. KINTZ & A. EILEMI KINTZ

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of  Unincorporated Business
Taxes  unde r  A r t i c l e  ( s l  23  o f  t he
Tax  Law fo r  t he  Yea r ( s )  L966  &  1967

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sta te  o f  New York
County of  Albany

Mart t ra Funaro ,  being duly sworn,  deposes and says that

she is  an employee of  the Department  of  Ta.xat ion and Finance,  over  18 years of

age ,  and  tha t  on  the  l 6 thday  o f  Oc tobe r  ,  L9  74 ,  she  se rved  the  w iEh in

Not ice of  Decis ion (dg<s6uef fn: fKru lXX) by (cer t i f ied)  mai l  upon Wi l l iam E.  Easton,  Esq.

( rep resen ta t i ve  o f )  t he  pe t i t i one r  i n  t he  w i th in

p roceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id

wrappe r  add ressed  a . s  f o l l ows :  W i l l i am E .  Eas ton ,  Esq .
Easton, Bittker & Wolf
875 Midtown Tower
Rochester, New York L46O4

and  by  depos i t i ng  same  enc tosed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i aL  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S taEe  o f  New York .

Tha t  deponen t .  f u r t he r  says  t ha t  t he  sa id  add ressee  i s  t he  ( rep resen ta t i ve

o f )  pe t i t i one r  he re in  a .nd  tha t  t he  add ress  se t  f o r t h  on  sa id  l ^ r rappe r  i s  t he  l as t

known  add ress  o f  t he  ( rep resen ta t i ve  o f  t he )  pe t i t i one r .

Sworn to before me th is

A D - 1 . 3 0  ( L / 7 4 )



STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I O E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

BUILDtNG 9 ,  ROOM 21+A
STATE CAMPUS

ALBANY, N,Y,  12227

A R E A  C O D E  5 I 8

S T A T E  T A X  C O M M I S S I O N

H E A R ] N G  U N I T  

.

E D W A R D  R O O K

S E C R E T A R Y  T O
c o M M l s s l o N

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R T G H T  4 5 7 ' 2 6 5 5

M R .  L E I S N E R  4 5 7 - 2 6 5 7

M R .  C O B U R N  4 5 7 - 2 8 9 6trate'tt Al-bany, New York

Octsbcr 16, 19?4
llr. * ilrr, $*rlrlon t. Xl,ntl
2154 trtte Soad
lodlrortcrr rcr yorh 146ll

Datr llr. 3 lltl. Kl,nttr

please take notice of the DlqlSl( l f
o f  the State Tax Commiss ion enclosed herewi th.

P1ease take-{Ur ther  not ice that  pursuant  to
sect ion (s)  722 of  the Tax Law,  any
proceeding in court to review an -advgrse deci-
sion must be commenced. within 4 tb0tlra
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or  re fund a l lowed in  accordance wi th  th is
decis ion or  coneern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
These wi l l  be referred to  the proper  par ty  for
rep l y .

c c :  P e t i t i o n e r ' s
Law Bureau

Venz t ru ly  yours ,  , l
' 

' 
/') 

', 

/ '/'
' , "  . / / ' r t ''-', ,/l tr#<:t 

'' '>,iZ '
!. Xobcrt lr*enrr
HEARING OFFICER

R e p r e s e n t a t i v e

':'t4^--/

AD-  r .  12  (8  /7  3 )
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STATE OF NEW YORK

STATE TAX COMMISSION

In tJ:e Matter of the Petition

o f

MAHLON E. KrNTZ and A. EILEEII KINTZ

for Redetermination of a Deficiency or
for Refund of Unincorporated Business
Taxes under Art icle 23 of the Tax Law
for the Years L966 and 1967.

DECISION

Petit ioners, Mahlon C. Kintz and A. Eileen Kintz, petit ioned

for a redeterminaLion of deficiencies in unincorporated business

taxes under Art icle 23 of the Tax Law for the years 1-966 and L967.

A formal hearing !\,as hel-d at the off ices of the State Tax

Commission, Marine Midland Plaza, Rochester, New York, orl Monday,

September 7,  L973,  before L.  Rober t  Le isner ,  Hear ing Of f icer .  TLre

taxpayers were represent,ed by Wil l iam E. Easton, Esq., and the

Income Tax Bureau was represented by Saul Heckelman, Esq.,

(So lomon  S ies ,  Esq . ,  o f  counse l ) .

ISSUES

I .  Whether the gain on the sale of farmland by petit ioners,

Mahlon E. Kintz and A. Eileen Kintz, was subject to New York State

unincorporated business tax under section 203 (e) of the Tax Law

for  the years L966 and 1967.

II.  !{hether the gain realized from a condemnation award related

to taxpayers' farmland was subject to said unincorporated business tax.

FINDINGS OF FACT

l .  Pet i t ioners,  Mahlon E.  K intz  and A.  E i leen Kintz ,

f i led New York State income tax returns for the years L966

They did. not f i le unincorporated business tax returns for

t imely

and 1967.

sa id  yea rs .
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2.  A Not ice of  Determinat ion of  def ic ienc ies in  personal

income and unincorporated business taxes for the years J966 and

1967,  were issued on November 24,  L969,  against  the taxpayers

under  F i l e  No .  7 -747L3493 .

3. Ttre taxpayers petit ioned for redetermination of the

de f i c i enc ies .

4.  Pet i t ioners,  Mahlon E.  K intz  and A.  E i leen Kintz ,  owned

and occupied certain farmlands in Rochester, New York. Said lands

were used by them for general farming, dairying and horse boarding

purposes.  In  1965,  pet i t ioner ,  Mahlon E.  K intz ,  re t i red and farming

operat ions ceased.  In  sa id year ,  he so ld a l l  farming equipment

except for a tractor which he leased out.

5 .  On May 27,  L966,  pet i t ioners,  Mahlon E.  K intz  and A.  E i leen

Kintz, sold a port ion of their farmland to one lt lorr is E. Richardson

fo r  t he  sum o f  $79 ,830 .00 .  I n  L967 ,  t hey  so ld  a  l o t  t o  t he  Pe te r  J .

Schmi t t  Company  fo r  $40 ,O00 .00  and  they  a l so  rece i ved  $89 ,922 .3L

from the State of New York for land appropriated for highway purposes.

CONCLUSIONS OF LAW

A. Farming constitutes the carrying on of an unincorporated

business.  Gain f rom the l iqu id.at ing sa le of  farm assets is  subject

to unincorporated business tax. Section 7O3 Tax Law, Matter of Yarker,

STC,  Ap r .  5 ,  L974 .

B. Income received from the involuntary conversion of property

ut i l ized by the aforesaid unincorporated business was subject  to

unincorporated business tax.  Mat ter  o f  Wesnofske,  STC, Feb.  25,  I97L.

C. That the petit ion of Mahlon E. Kintz and A. Eileen Kintz is

denied and the Notice of Deficiency issued on November 24, 1969, is

in  a l l  respects  susta ined.

DATED: 'Albangr, New York

October  16,  1974

COMMISSI

COMMISSIONER

i4 7 Z/t.. t' Z- e * y1'


