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STATE OF NEW YORK
STATE TAx COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on
:

o f

PAUL W. HARDY
:

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of t lnincorporated. Business:
Taxes under  Ar t i c le  (s )  23 o f  t he

Tax  Law fo r  t he  Year (s )  1960 ,L961 ,1962 i
1  s63  -  I  964  and  1965 .

Sta te  o f  New York
County of Albany

JAI{ET M.ACK , being duty sworn, deposes and says that

she is an employee of the Department of Ta.xauion and Finance, over 18 years of

age,  and tha t  on  the  4E} r  day  o f  November  ,  L974,  she served the  w i th in

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon PAUI, W. HARDY

(representa t ive  o f )  the  pe t iL ioner  i -n  the  w i th in

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tPa id

wrapper addressed a.s fol lows : Mr. Paul W. HardY
34-2I  BOth Street
Jackson Heights, New York

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

tL372

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde t  t he  exc lus i ve  ca re  and  cus tody  o f

Ehe  Un i ted  S ta tes  Pos t  O f f i ce  Depa r t rnen t  w i t h i n  Ehe  S taEe  o f  New York .

Tha. t  deponent  fur ther  says that  the said addressee is  the ( representat ive

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w rappe r  i s  t he  l as t

known address of  the ( representa. t ive of  the)  pet i t ioner .

Sworn before me this

rh of No

to

d a y

A D - 1 . 3 0  ( t / 7 4 )



t
STATE OF NEW YORK
STATE TAx COMMISSION

In  the l " la t ter t he  Pe t i t i on

PAUL W. HARDY

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r
a Refund of  Unincorporated Business
T a x e s  u n d e r  A r t i c l e  ( s )  2 3 o f  t he
T a x  L a w  f o r  t h e  Y e a r ( s )  1 9 6 0  , L 9 6 L , I 9 6 2 : ,
L963.  L964 and L965.

Sta te  o f  New York
Coun ty  o f  A lbany

JAI IET MACK ,  being duly sworn,  deposes and says chat

she  i s  an  emp loyee  o f  t he  Depa r t rnen t  o f  Taxa t i on  and  F inance ,  ove r  18  yea rs  o f

age ,  and  tha t  on  the  4 th  day  o f  November  ,  L974 ,  she  se rved  the  w i th in

No t i ce  o f  Dec i s i on  (o r  De te rm ina t i on )  by  ( ce r t i f i ed )  ma i l  upon  PAUL  K .  MCGETTIGAI {

( rep resen ta t i ve  o f )  t he  Pe t i t i one r  i n  t he  w i th in

p roceed ing ,  by  enc los ing  a  t r ue  copy  the reo f  i n  a  secu re l y  sea led  pos tpa id

\ i / rapper addressed a,s fo l lows:  l4r .  Paul  K.  MCGett igan
34-31 BIsL Street
Jackson Heights, New York LL372

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca . re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa rEmen t  w i t h i n  t he  S ta te  o f  New York .

That  deponent  fur ther  says that .  the sa. id  addressee is  rhe ( representat ive

o f )  pe t i t i one r  he re in  and  tha t  t he  add ress  se t  f o r t h  on  sa id  w raPper  i s  t he  l as t

known address of  the ( representa. t ive of  the)  pet i t ioner .

Sworn to before me th is

o f

o f
AFFIDAVIT OF I'{AILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

d a y o f

AD-1 .30  (L /74 )



STATE TAX COMMISSION

M A R } O  A .  P R O C A C C I N O ,  P R E S I D E N T

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

BUILDING I ,  ROOM 214-A
STATE CAMPUS

ALBANY,  N .Y .12227

A R E A  C O D E  5 I 8

DICBDI Albany, New york
Sovoirr 4, 19?4

S T A T E  T A X  C O M M I S S I O N

H E A R I I I G  U N I T
- l '

E O W A R O  R O O K

S E C R E T A R Y  T O
c o M M t s s t o N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  w R T G H T  4 5 7 ' 2 6 5 s

M R .  L E I S N E R  4 5 7 - 2 6 5 7

M R .  C O B U R N  4 5 7 - 2 8 9 6

Itr. Fau!. 1S. nnr*
34-el 80th 8tr*st,
ilaclcron f,afghtr. Ht** Xor* 11322

Dlu tlr. trrdy r

Please take notice of the gECISIOtr
of the State Tax Commissi-on enclosed herewith.

Please take fur ther  not ice that  pursuant  to
Sect ion(s)  722 of  th ;  Tax Law,  any
proceeding in court to review an adverse deci-
sion must be commenced within { mntlrr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  coneern inq any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
Ttrese wil l  be referred to the proper pirty for
rep l v .

E n c . HEARING OFFTCER

Pet i t i one r '  s
Law Bureau

Representa t ive

A D -  1 .  1 2  ( 8 / 7  3 )



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t h e  M a t t e r  o f  t h e  P e t i t i o n

o f

PAUL W. HARDY

fo r  Rede te rm ina t i on  o f  De f i c i ency  o r
for  Refund of  Unincorporated Business
Tax  under  A r t i c l e  23  o f  t he  Tax  Law
fo r  t he  Yea rs  1960 ,  l - 96 I ,  L962 ,  L963 ,
1964  and  1965 .

DECISION

Pet i t i one r ,  Pau l  W.  Hardy ,  has  f i l ed  pe t i t i ons  fo r  rede te r -

m ina t i on  o f  de f i c i encv  o r  f o r  re fund  o f  un inco rpo ra ted  bus iness

tax  under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he  yea rs  1960 ,  196 I ,

L962 ,  L963 ,  1964  and  1965 .  (F i l e  Nos .  3 -7393866  and  32587191 . )

A formal  hear ing was held before Paul  B.  Coburn,  Hear ing Of f icer ,

a t  t he  o f f i ces  o f  t he  S ta te  Tax  Commiss ion ,  2  Wor ld  T rade  Cen te r ,

New York ,  New York ,  on  March  22 ,  L974 ,  d t  9 :00  A .M.  Pe t i t i one r

appeared by PauI  K.  McGet t igan.  The Income Tax Bureau appeared

by  Sau l  Hecke lman ,  Esq . ,  (F ranc i s  X .  Boy lan ,  Esq . ,  o f  C 'ounse l ) .

ISSUE.S

I .  D id  pe t i t i one r ,  Pau l  W.  Ha rdy ' s  ac t i v i t i e s ,  as  a  p r i n t i ng

se rv i ces  sa lesman  du r ing  the  yea rs  1960  th rough  1965 ,  cons t i t u te

the carry ing on of  an unincorporated business?

I f .  D i d  p e t i t i o n e r ,  P a u l  W -  H a r d y ,  r e c e i v e  p r o p e r  c r e d i t

fo r  bus iness  expenses  incur red  dur inq  the  vears  1964 and L965?

FINDINGS OF FACT

1.  Pe t i t i one r ,  Pau l  W.  Hardy ,  and  h i s  w i fe  f i l ed  New York

S ta te  comb ined  res iden t  i ncome tax  re tu rns  fo r  t he  yea rs  1960 ,
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1951  ,  L962 ,  L963  and  1964 .  He  d id  no t  f i l e  New York  S ta te

un inco rpo ra ted  bus iness  tax  re tu rns  fo r  sa id  yea rs .  He  f i l ed

a New York State income tax res ident  re turn and a New Ycrk

un inco rpo ra ted  bus iness  tax  re tu rn  fo r  t he  yea r  L965 .

2.  On February 10,  1969,  the Income Tax Bureau issued a

S ta temen t  o f  Aud i t  Changes  aga ins t  pe t i t i one r ,  Pau l  W.  Hardy ,

impos ing  un inco rpo ra ted  bus iness  tax  i n  t he  to ta l  sum o f  $1 ,774 .60

upon the income received by h im f rom his  act iv i t ies as a sa lesman

dur ing  the  yea rs  1950 ,  I 96L ,  L962  and  1963 .  I n  acco rdance  w i th

the  a fo resa id  S ta temen t  o f  Aud i t  Changes ,  i t  i ssued  a  No t i ce  o f

De f i c i ency  aga ins t  h im  i n  t he  sum o f  $2 ,433 .L7 .

3 .  O n  F e b r u a r y  I 0 ,  L 9 6 9 ,  t h e  I n c o m e  T a x  B u r e a u  i s s u e d  a

S t a t e m e n t  o f  A u d i t  C h a n g e s  a g a i n s t  p e t i t i o n e r ,  P a u I  W .  H a r d y ,

impos ing  un incorpora ted  bus iness  tax  fo r  the  year  L964 in  the

s u m  o f  $ 1 , 0 0 3 . 6 2  a n d  f o r  t h e  v e a r  L 9 6 5  i n  t h e  s u m  o f  $ 5 2 6 . 7 3

upon the  income rece ived by  h im f rom h is  ac t i v i t ies  as  a  sa lesman

d u r i n g  s a i d  y e a r s .  I n  a c c o r d a n c e  w i t h  t h e  a f o r e s a i d  S t a t e m e n t

o f  A u d i t  C h a n g e s ,  i t  i s s u e d  a  N o t i c e  o f  D e f i c i e n c y  a g a i n s t  h i m

i n  t h e  s u m  o f  $ 1 , 8 4 9 . 6 I .

4 .  D u r i n g  t h e  y e a r s  1 9 6 0  t h r o u g h  1 9 6 5  p e t i t i o n e r ,  P a u I  W -

H a r d y ,  w a s  a  s a l e s  r e p r e s e n t a t i v e  f o r  t h e  G e n e r a l  P r i n t i n g

C o m p a n y  o f  F o r t  W a y n e ,  I n d i a n a ,  c o n d u c t i n g  h i s  s a l e s  a c t i v i t i e s

i n  t h e  n o r t h e a s t  r e g i o n  o f  t h e  U n i t e d  S t a t e s .  H e  h a d  w o r k e d

f o r  t h e  c o m p a n y  s i n c e  t h e  1 9 2 0 ' s  s e l l i n g  i t s  p r o d u c t s  o n  a

commiss ion  bas is  and had been a  v ice-pres ident  o f  the  company

wi thout  sa la ry  fo r  many years .  The company was engaged in
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p r in t i ng  adve r t i s i ng  p laca rds  and  d i sp lays  spec ia l i z rng  i n

serv ic ing paint  companies and d is t r ibutors.  Whenever  the company

received an inqui ry  f rom a f i rm in  h is  area,  i t  reguested h im

to fo l low through and furn ish a weekly  repor t  o f  h is  progress.

He mainta ined an of f ice at  27I  Madison Avenue in  New York Ci ty

unt i l  l , tay 31,  1965,  and the Genera l  pr in t ing Company was l is ted

in the New York Ci ty  te lephone d i rectory at  that  address wi th

the te lephone number of  h is  of f ice.  The company paid h im the

sum o f  $2 ,500 .00  a  yea r  t oward  the  expenses  o f  ma in ta in ing  sa id

o f f i ce .  On  May  31 ,  1955 ,  t he  company  en te red  i n to  a  l ease  fo r

sa id  o f f i ce  and  assumed  i t s  en t i r e  cos t .

5 .  Du r ing  the  yea rs  1960  th rough  1965  in  add i t i on  to  h i s

rep resen ta t i on  o f  Genera l  P r in t i ng  Compdr r l r  pe t i t i one r ,  Pau l  W.

Hardy,  a lso so ld var ious i tems for  o ther  companies in  the l ine

of  d isp lay and pr in ted mater ia l  which Genera l  Pr in t ing Company

d id  no t  i Lse l f  manu fac tu re ,  wh ich  bus iness  was  ca r r i ed  on  under

the name of Paul W. Hardy Company, and the income from such

bus iness  was  admi t ted l y  sub jec t  t o  t he  un inco rpo ra ted  bus iness

tax .

6.  Dur ing  the  years  1960 th rough L965 Genera l  Pr in t ing

Company wi thheld Federa l  income tax and soc ia l  secur i ty  tax

f rom the  commiss ions  pa id  to  pe t i t i one r ,  pau l  W.  Hardy .  I t

d id  not  wi thhold New York SLate income tax.  I t  inc luded h im

and  h i s  w i fe  i n  i t s  hosp i ta l i za t i on  p1an ,  con t r i bu t i ng  75% o f

the premiums in  each year .  I t  inc luded h im in  i ts  group l i fe

insu rance  p Ian ,  t he  p remiums  fo r  wh ich  i t  pa id  i n  f u l l .  I t

supp l i ed  h im  w i th  l e t t e rheads  and  o the r  s ta t i one ry .  W i th  the

excep t i on  o f  t he  a fo resa id  $2 ,500 .00  paymen t  t owards  ren t  and



- 4

stat ionery and suppl ies,  he was not  re imbursed for  h is  expenses

incu r red  i n  connec t i on  w i th  h i s  bus iness  ac t i v i t i es .  Genera l

Pr in t ing Company d id not  exerc ise any substant ia l  contro l  or

superv i s ion  ove r  h i s  sa les  ac t i v i t i es  o r  t echn iques  o r  ove r  t he

t ime  he  devo ted  to  sa les ,  excep t  t o  l im i t  t he  te r r i t o ry  i n  wh ich

he  cou ld  se l l  -

7 .  Pe t i t i one r ,  Pau l  W.  Hardy ,  emp loyed  an  ass i s tan t  t o

a id  h im  in  mak ing  sa les  du r ing  the  yea rs  1960  th rough  1955 .

The  ass i s tan t  r ece i ved  $13 ,561 .95  i n  L96O,  $13 ,448 .7L  i n  L96L ,

$3 ,619 .2 I  i n  1962 ,  $483 .16  i n  1963 ,  $748 .00  i n  L964  and  $185 .40

in  1965 .

B .  Pe t i t i one r ,  Pau I  W.  Hardy ,  i ncu r red  bus iness  expenses

in  connec t i on  w i t h  h i s  sa les  ac t i v i t i e s  o f  $8 ,505 .44  i n  L964

and  $15 ,005 .09  i n  1965 .  The  Income Tax  Bureau  i n  compu t ing

unincorporated business tax due for  the year  1965 gave h im

credi t  for  bus iness expenses incurred in  sa id year .  However ,

in  comput ing unincorporated business tax due for  the year  1964

i t  d id  no t  g i ve  h im  c red i t  f o r  $7 ,565 .O7  in  expenses  a t t r i bu tab le

to  h i s  ac t i v i t i es  on  beha l f  o f  Genera l  P r in t i ng  Company .  H is

ne t  i ncome  f r om bus iness  a f t e r  c red i t  f o r  sa id  sum was  $27 ,525 .33 .

CONCLUSIONS OF I,AW

A .  T h a t  t h e  i n c o m e  r e c e i v e d  b y  p e t i t i o n e r ,  P a u l  W .  H a r d y ,

from General Pr int ing Company and the other f i rms that he repre-

sented  dur ing  the  years  1960 th rough L965 cons t i tu ted  income

f r o m  h i s  r e g u l a r  b u s i n e s s  o f  s e l l i n g  p r i n t i n g  s e r v i c e s  a n d  n o t

compensat ion  as  an  employee exempt  f rom the  impos i t ion  o f  the
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un incorpora ted  bus iness  tax  in  accordance w i th  the  mean ing

i n t e n t  o f  s e c t i o n  7 0 3  ( b )  o f  t h e  T a x  L a w .

and

B.  Tha t  t he  a fo resa id  ac t i v i t i es  o f  pe t i t i one r ,  Pau I  W.

Hardy,  dur ing the years 1960 through 1965 const i tu ted the carry ing

on of  an unincorporated business and h is  income der ived theref rom

was subject  to  the unincorporated business tax in  accordance

wi th the meaninq and in tent  o f  sect ion 7O3 of  the Tax Law.

C .  Tha t  pe t i t i one r ,  Pau l  W.  Hardy ' s  ne t  i ncome f rom h i s

business act iv i t ies as computed in  accordance wi th  the meaning

and  in ten t  o f  sec t i on  706  o f  t he  Tax  Law was  $27 '525 -33  i n  the

yea r  1954  and  $22 ,7LO.26  i n  t he  yea r  L965 .

D .  T h a t  t h e  p e t i t i o n s  o f  P a u t  W .  H a r d y  a r e  g r a n t e d  t o  t h e

ex ten t  o f  reduc ing  ne t  income f rom bus iness  fo r  the  year  1964

f r o m  $ 3 5 , 0 9 0 . 4 0  t o  $ 2 7 , 5 2 5 . 3 3  a n d  o f  r e d u c i n g  u n i n c o r p o r a t e d

b u s i n e s s  t a x  d u e  f o r  L h e  y e a r  L 9 6 4  f r o m  $ 1 , 0 0 3 . 6 2  t o  $ 7 0 1 - 0 1

together  w i th  such in te res t  as  may be  lawfu l l y  due;  tha t  the

Income Tax  Bureau is  hereby  d i rec ted  to  accord ing ly  mod i fy  the

N o t i c e  o f  D e f i c i e n c y  i s s u e d  f o r  s a i d  y e a r ,  a n d ,  t h a t  e x c e p t  a s

s o  g r a n t e d ,  t h e  p e t i t i o n s  a r e  i n  a l l  o t h e r  r e s p e c t s  d e n i e d -

DATED: Albany, New York
November 4, L974

STATE

%,
TAX COMMI

\Arlfr*, \rto'^---
COMMISSIONER


