
STATE OF NSI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

af,

I,OUIS G. FUCHS, ,JR. and

JOANNE W. FUCSTS
For  a .  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business
Taxes under Art ic le (s) 23 of the
Tax Law fo r  the  Year (s )  L967 and 1968 '

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

JANET MACK , being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and that on rhe25th day of October ,  L974, she served the within

Norice of Decision (or Determinat ion) by (cert i f ied) mai l  upon LOUIS G. FUCHST JR'
and

i'OANNE W. FUCIS
( representat ive of )  the Pet i t ioner  in  the wi th in

proceedinE, by enclosing a true copy thereof in a securely sealed postPaid

wrapper  addressed as  fo l lows:  Mr '  and Mrs '  Lou is  G '  Fuchs  '  J t '

6470 Old Lake Shore Road

Lake View, New York 14085

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic iaL depository) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the (representat ive of the) pet i t ioner.

Sworn

5rh

to before me this

day of October

A D - 1 . 3 0  ( L / 7 4 )
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STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

LOUIS G. FUCHS' JR.  and

JOANNE W. FUCIS

For  a  Rede te rm ina t i on  o f  a  De f i c i ency  o r

a Refund of Unincorporated Business
Taxes under  Ar t i c le  (s )  23 of  the

Tax Law fo r  the  Year (s )1967 and 1968-

State of New York
County of Albany

iIA}IET MACK ,  be ing  du ly  sworn ,  deposes  and says  tha t

she is an employee of the Department of Taxat ion and Financer over 18 years of

age,  and tha t  on  the  25 thday  o f  r  Oc tober  ,19  74 ,  she  served the  w i th in

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon WILLIAI ' I  H. WEBER' i IR.
ESQ.

( representa t ive  o f )  the  pe t i t ioner  in  the  w i th in

proceedinB, by enclosing a true "oot*fffi3ilit.rwTf,Ei",1v,ri".it"$"&'."tpaid
\  r rapper addressed as fol lows : Weber and Weston

1300 Genesee Building
Buffalo, New York L42O2

and  by  depos i t i ng  same  enc losed  i n  a .  pos tpa id  p rope r l y  add ressed  wrappe r  i n  a

(post  of f ice or  of f ic ia l  deposl tory)  under the exclus ive ca.re a.nd custody of

t he  Un i ted  S ta tes  Pos t  O f f i ce  Depa r tmen t  w i t h i n  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the (representative

of)  pet i t ioner  here in a.nd tha. t  the address set  for th on said wrapPer is  the last

known address of  the ( representat ive of  the)  pet i t ioner .

AFFIDAVIT OF },IAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn to before

25t} r  day of

me this

October

( r /74)



STATE OF NEW YORK "
DEPARTMENT OF TA)(ATION AND FINANCE

S T A T E  T A X  C o M M t S S t 0 N

HEARI i lE  U i l IT

E D W A R D  R O O K

S E C R E T ^ R Y  T O
c o M M t s s t 0 N

A D O R E S S  Y O U R  R E P L Y  T O

M R .  W R T G H T  4 5 7 - 2 6 s 5

M R .  L E T S N E R  4 5 7 - 2 6 5 7

MR.  COBURN 457.2696

STATE TAX COMMISSION

M A R I O  A .  P R O C A C C I N O ,  P R E S I D E N T

A ,  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

BUILDING 9,  ROOM 214,A
STATE CAMPUS

ALBANY, N,Y, 12227

A R E A  C O O E  5 I 8

s Representat ive

Df,lt&l Albany, New
oEt&c 15'

tlF. nrtd llr:. Ipulr O. trxtlr!. rXF.
6{?0 Ol.d Inkr thorc norA
Lrhr VI.rr frY Tork 1{085

Dlrr tlr. rnd tdn. tuclrls

York
L974

Please take notice of the DSI8!6
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section (s) 722 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 mnthr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the unders igned.
T' leese wil l  be referred to the proper pirty for
rep1y .

V"ry tlqfy yours,

{: ,t),'f,,,{/,
&. tobart Lcl.rnrr

HEARING OFFICER

tJ / ( ( ' r " '

Enc .

cc :  Pe t i t i one r '
Law Bureau

A D - 1 . 1 2  ( 8 / 7 3 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition :

o f :

LOUIS G. FUCHS, JR. :
and : DECISION

JOANNE W. FUCHS :

for a Redetermination of a Deficiency or :
for Refund of lJ:nincorporated Business :
Taxes under Art icle 23 of the Tax Law :
for the Years L967 and 1968- :

Pet i t ioners,  Louis  G.  Fuchs,  Jr .  and Joanne W. Fuchs,  have

fi led a petit ion for redetermination of deficiency or for refund

of unincorporated business taxes under Art icle 23 of the Tax Law

fo r  t he  yea rs  1967  and  1968 .  (F i l e  No .  B -L2oo79o7) .  A  fo rma l

hear ing was held before L.  Rober t  Le isner ,  Hear ing Of f icer ,  a t

the off ices of the State Tax Commission, State Off ice Building,

Buf fa lo ,  New York,  or r  October  L6,  1973,  d. t  1 :30 P.M.  Weber and

Weston,  by Wi l l iam H.  Weber,  Jr . ,  Esq. ,  appeared for  pet i t ioners.

The rncome Tax Bureau appeared by saul Heckelman, Esq., (Francis X.

Boy lan ,  Esq . ,  o f  counse l )  .

ISSUE

Was pet i t ioner ,  Louis  c .  Fuchs,  Jr . ,  a  fu l t - t ime l i fe  insurance

agent in the years 1967 and 1968 and, therefore, not subject to

unincorporated business tax?

FINDINGS OF FACT

1.  Pet i t ioners,  Louis  G.  Fuchs,  JE.  and Joanne W. Fuchs,  t imely

fi led New York State income tax resident returns and unincorporated

business tax returns for the years L967 and 1968. r lrey did not

include in said unincorporated business returns certain commissions

received by Louis  G.  Fuchs,  Jr . ,  whi le  act ing in  the capaci ty  of  a

l i fe  insurance sa lesman.
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2. On November 30, 1970, the Income Tax Bureau issued a State-

ment  of  Audi t  CLranges against  pet i t ioners,  lou is  G.  Fuchs,  Jr . ,  and

Joanne W. Fuchs, imposing unincorporated. business tax upon the

income recej-ved by Iouis G. Fuchs , Jr. while acting as a l i fe

insurance salesman on the 9trCIunds that he was not serving ful l

t ime in such capacity. In accordance with the aforesaid Statement

of Aud.it  CIranges, the Bureau issued a Notice of Deficiency in the

sum o f  $456 .15 .

3 .  Pe t i t i one r ,  Lou is  G .  Fuchs ,  J t . ,  was  a  l i f e  i nsu rance

salesman pr ior  to  Apr i l  1 ,  1967.  On that  date,  he became a Genera l

Agent with the Mutual Benefit Life Insurance Company. He continued

to be a part-t ime l i fe insurance salesman. He included al l  income

earned in his capacity as General Agient after Apri l  I ,  L967, oh

his unincorporated business returns for L967 and 1968. He omitted

from said. returns aII income earned from January I,  L967 to Apri l  1,

L967,  dr rd a lso a l l  renewal  commj-ss ions based upon l i fe  insurance

pol ic ies so ld pr ior  to  Apr i l  I ,  1967.  He exc luded commiss ions

earned f rom the sa le of  new pol ic ies subsequent  to  Apr i l  I ,  1967.

4 .  P r io r  t o  Ap r i l  L ,  L967 ,  wh i l e  pe t i t i one r ,  Lou is  G .  Fuchs ,  J r . ,

\^ras a l i fe insurance agent for New Er:gland Life through the WiII iam R.

Wagner  Agency,  he was prov ided wi th  a l l  secretar ia l  serv ices,  te le-

phone, off ice space, desks, equipment and supplies. His vtages were

subject to withholding sccial security taxes and he was provided

wi th a pension p lan,  hospi ta l izat ion,  major  medica l  and group l i fe

insurance.  His  act iv i t ies were subject  to  the agency 's  d i rect ion

and contro l .

5 .  Pet i t ioner ,  Iou is  G.  Fuchs,  J t . ,  became a fu l l - t ime Genera l

Agent with the Mutua1 Benefit  Life fnsurance Company on Apri l  l ,  1967.

He was not expected to continue to sel l  l i fe insurance, and did so

only afLer his eight-hour days as a General Agent.
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6 -  Pet i t ioner ,  Louis  G.  Fuchs ,  Jr .  ,  f  i led Sched.u le r rCrr  I  s

wi th  h is  Federa l  income tax returns for  L967.  On said schedules,

he l is ted business expenses in  connect ion wi th  sa les of  new pol ic ies.

He did not include said expenses in computing unincorporated business

tax. He incurred no expenses in receiving income from renewal

pol ic ies.  I f  he had d ied dur ing the per iod in  quest ion,  sa id income

would have been received by his wife. He had a written employment

contract with the wil l iam R. wagner Agency and New B:gland Life.

CONCLUSIONS OF LAW

A. T l rat  pet i t ioner ,  Louis  c .  Fuchs ,  Jr .  ,  was a f  u1 l - t ime l i fe

insuranee salesman pr ior  to  Apr i l  1 ,  L967,  and a l l  o f  h is  commiss ions

and renewal commissions arising from sales made from .Tanuary 1, L967

to Apr i l  1 ,  L967,  are exc luded f rom unincorporated business tax in

accordance with the meaning and intent of section 7O3 of the Tax Law.

B .  Tha t  pe t i t i one r ,  I ou i s  G .  Fuchs ,  J r . ,  was  no t  a  fu I l - t ime

l i fe  insurance sa lesman af ter  Apr i l  1 ,  L967,  and accord ingly ,  a l l

income f rom commiss ions for  por ic ies sord af ter  that  date are

properry includible in computing unincorporated business tax.

C.  l1 l :a t  a  recomputat ion of  pet i t ioner ,  Louis  c .  Fuchs,  Jr . 's

unincorporated business taxes for the years T967 and 1968 shall  be

made,  wi th  9/L2 of  a I I  f i rs t -year  commiss ions so ld in  L967 subject

to  tax,  and a l l  f i rs t -year  commiss ions so ld in  1968 subject  to  tax.

No renewal  commiss ions received in  L967 are subject  to  tax.  A l l

renewal  commiss ions received in  1968 at t r ibutable to  f i rs t -year

commiss ions so ld af ter  Apr i l  r ,  L967,  are to  be taxed.  Renewal

commissions received in 1968 and j-n future years which are attr ibut-

able to  por ic ies so ld pr ior  to  Apr i l  1 ,  L967,  rnrhen pet i t ioner  was

an employee,  are not  subject  to  tax.
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D. fhat the petit ion of Iouis

Fuchs, is sustained to the extent of

is  in  a l l  o ther  respects  denied.

DATED: Albany, New York
Oc tobe r  25 ,  1974

G. Fuchs, Jr. and Joanne W.

the modif ications above and,

STATE TAX COMMISSION

PRESIDnIT

.:' ,")


