
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
SANFORD D. LE\AT & JEAN R. FISHEI,, :
As Executors of the ESTATE OF MILTON A-

FISHEL :
For a Redeterminat ion of a Def ic iency or
a Refund of Unincorporated Business :
Taxes  under  Ar t i c le  (s )  23 of  the

T a x  L a w  f o r  t h e  Y e a r ( s )  l 9 7 O  &  l 9 7 t  :

State of New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Financer ovet 18 years of

age, and that on the Ist  day of May ,  L9 74, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) rnalL upon-Estate of Mi l ton A'

Sanford  D.  Lew & Jean R.  F ishe l  '  '

Fishet,  gxecut 'ors (representat ive of)  the pet l t ioner in the wlthin

proceeding, by enclosing a true copy thereof in a securely sealed postPald

wrapper addressed as rollows : |::?H""i.*i:ff"no;"5i=lltrr=n"r, Execurors

if, ::lf"il"l;"1"H* York, N-Y- 1oor7
and by deposit ing same encLosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic iaL depository) under the excLusive care a'nd custody of

the United States Post Off ice Department within the State of New York'

That deponent further says tha.t  the sa. id a'ddressee is the (representat ive

of) pet i t ioner herein and that the address set forth on said hTrapPer is the Last

knor^rn address of the (representat lve of the) pet i t ioner.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sworn

t

to before

d a y  o f

A D - 1 . 3 0  ( L { 7 4 )

w4

me this



STATE OF NEW YORK
STATE TAx COM}'IISSION

In the Matter of the Pet i t ion

o f

SANFORD D. I,EVY & JEA}I R. FISHEL' :

As Executors of the ESTATE OF MILTON A'
I'ISHEL :

For a. Redeterminat ion of a Def ic iency or
a Refund of l ln incorporated Business:

Taxes under Art ic le (s) 23 of the
Tax Law fo r  the  Year (s )  L97O & 1971 :

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of AlbanY

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financet over 18 years of

age,  and tha t  on  the  ls t  day  o f  l4ay  ,1974,  she served the  w i th in

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Sanford D' Levy'  Esg'

( r e p r e s e n t a t i v e o f ) t h e p e t i t i o n e r i n t h e w i t h i n

proceedinB, by enclosing a true copy thereof in a secureLy sealed postpaid

wrapper  addressed as  fo l tows:  Sanford  D-  Levy ,  EsQ'
100 Park Avenue
New York, New York 10017

and by deposit ing same encl-osed in a postpaid properly addressed wrapper in a

(post of f ice or off ic iaL depository) under the exclusive care a'nd custody of

the United States Post Off ice Department within the State of New York'

That deponent further says tha.t  the said a.ddressee is the (representat ive

of) pet i t ioner herein and that the address set forth on sald hrraPper is the Last

known address of the (representat ive of the) Pet i t ioner.

Sworn to before me

Is.t.. day of
\ r
i . y , , . , .  j

th is

FY ,9+.
! - " '  / ' " ' : 1 - ' ' '

A D - 1 . 3 0  ( L / 7 4 )



STATE TAX COMMISSION
Mar io  A .  Procacc ino
x*ftltxf >(i0*xr{,x, PR Es I oEN r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Please take further notice that
the Tax Law any proceeding in

must be commenced within

the date of this notice.

STATE OF NEW YORK

OF TAXATION AND
BUILDING 9, ROOM 2I4A

STATE CAMPUS
ALBANY. N. Y. I22ZI

AREA CODE 518

4 5 7 - 2 6 5 3 , 6 , 7

FINANCE
sT^ t t  TAX COMMt39tOX

HEARtilo UItT

E O f , A R O  R O O K

SECRETAiY TO

c o M M t S l t o I

ADONE33 YOUR NEPLY TO

htfdt Albany, New York

trryr l, I9?{

trrtrtr sf llflton l" ftrhcl
Ssrford D. Irvy & itrttn n.
Fhlrrl, &rsuton

o./o Stnford S. Lvy, Esg.
tSO nrr|r h*rur
Irr lork, Ir. Utrclr 1OO1?

o16; flg'. Iwy 0 l&1. Sirhrl r

Please take notice of the prcI3lil
the State Tax Commission enclosed herewith.

of

pursuant to ffittLOn 722 At,
court to review an adverse decision

4 fbntlrr after

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

HEARING OFFICER

Petit ioner's Representative
Law Bureau

AD-I.L2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t h e  M a t t e r  o f  t h e  P e t i t i o n s

o f

SANFORD D. LEVY and JEAN
as Executors

o f  the  ESTATE o f  MILTON A

f o r  R e d e t e r m i n a t i o n  o f  D e f i c
fo r  Refund o f  Un incorpora ted
T a x  u n d e r  A r t i c l e  2 3  o f  t h e
f o r  t h e  Y e a r s  1 9 7 0  a n d  L 9 7 L .

DECISION

S a n f o r d  D .  L e v v  a n d  J e a n  R .  F i s h e t ,  d s  e x e c u t o r s  o f  t h e

E s t a t e  o f  M i l t o n  A .  F i s h e l ,  h a v e  f i l e d  p e t i t i o n s  f o r  r e d e t e r -

m i n a t i o n  o f  d e f i c i e n c y  o r  f o r  r e f u n d  o f  u n i n c o r p o r a t e d  b u s i n e s s

t a x  u n d e r  A r t i c l e  2 3  o f  t h e  T a x  L a w  f o r  t h e  y e a r s  1 9 7 0  a n d  I 9 7 L .

( F i l e  N o .  L 4 7 7 . )  A  f o r m a l  h e a r i n g  w a s  h e l d  b e f o r e  P a u l  B .  C o b u r n ,

H e a r i n g  O f f i c e r ,  d t  t h e  o f f i c e s  o f  t h e  S t a t e  T a x  C o m m i s s i o n  '

2  Wor ld  Trade Center ,  New York ,  New York ,  o r t  March  18 ,  L974,

a t  3 : 0 0  P . M .  P e t i t i o n e r s  a p p e a r e d  b y  S a n f o r d  D .  L e v y ,  E s g .  T h e

I n c o m e  T a x  B u r e a u  a p p e a r e d  b y  S a u l  H e c k e l m a n ,  E s q . ,  ( F r a n c i s  X -

B o y 1 a n ,  E s g . ,  o f  C o u n s e l ) .

ISSUES

I .  Were  the  execu to rs  o f  t he  Es ta te  o f  M i - l t on  A .  F i she l

engaged  in  the  I i qu ida t i on  o f  t he  deceased ' s  un inco rpo ra ted

bus iness  du r ing  the  yea rs  1970  and  L97 I?

I I .  I f  t he  execu to rs  were  engaged  in  the  l i qu ida t i on  o f

the  deceased ' s  un inco rpo ra ted  bus iness  du r ing  the  yea rs  1970

and  L97L ,  a re  they  en t i t l ed  to  the  deduc t i on  fo r  reasonab le

R .  F I S H E L ,

.  F ISHEL

iency or
Bus iness

Tax Law
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compensa t ion  fo r  pe rsona l  se rv i ces  a l l owed  by  sec t i on  708  (a )  o f

the Tax Law?

FINDINGS OF FACT

1 .  O n  J a n u a r y  1 8 ,  L 9 7 2 r  p e L i t i o n e r s ,  S a n f o r d  D .  L e v y  a n d

J e a n  R .  F i s h e l ,  d s  e x e c u t o r s  o f  t h e  E s t a t e  o f  M i l t o n  A .  F i s h e l ,

f i l ed  a  New York  S ta te  un incorpora ted  bus iness  tax  re tu rn  fo r

t h e  p e r i o d  f r o m  S e p t e m b e r  2 5 ,  L 9 7 O  t h r o u g h  D e c e m b e r  3 1 ,  L 9 7 O .

A t t a c h e d  t o  t h e  r e t u r n  w a s  a  r i d e r  a l t e g i n g  t h a t  t h e  p e t i t i o n e r s

w e r e  n o t  s u b j e c t t o  u n i n c o r p o r a t e d  b u s i n e s s  t a x  a n d  d e m a n d i n g

t h a t  t h e  s u m  o f  $ 4 8 2 . 5 4  p l u s  i n t e r e s t  p a i d  w i t h  s a i d  r e t u r n  b e

r e f u n d e d .  A  p e r s o n a r  s e r v i c e  a l l o w a n c e  i n  t h e  s u m  o f  $ 2 , 5 2 5 . 5 8

w a s  c l a i m e d  o n  s a i d  r e t u r n .

2 .  O n  J u l y  6 ,  1 9 7 2 ,  p e t i t i o n e r s ,  S a n f o r d  D .  L e v y  a n d

J e a n  R .  F i s h e l ,  d s  e x e c u t o r s  o f  t h e  E s t a t e  o f  M i l t o n  A .  F i s h e l ,

f i l e d  a  c l a i m  f o r  c r e d i t  o r  r e f u n d  o f  u n i n c o r r : o r a t e d  b u s i n e s s

t a x  f o r  t h e  y e a r  I 9 7 O .

3 .  O n  M a r c h  2 6 ,  L 9 7 3 ,  t h e  I n c o m e  T a x  B u r e a u  i s s u e d  a

S t a t e m e n t  o f  A u d i t  C h a n g e s  a g a i n s t  t h e  E s t a t e  o f  M i l t o n  A .  F i s h e l

impos ing  add i t iona l  un incorpora ted  bus iness  tax  fo r  l l ra  r , 'a .a r

L 9 7 O  i n  t h e  s u m  o f  $ 1 3 8 . 9 f  u p o n  t h e  g r o u n d s  t h a t  t h e  p e r s o n a l

s e r v i c e  a l l o w a n c e  i s  n o t  a n  a l l o w a b l e  d e d u c t i o n  f o r  a  f i d u c i a r v

i n  c o m p u t i n g  t h e  u n i n c o r p o r a t e d  b u s i n e s s  t a x .  I n  a c c o r d a n c e

w i t h  t h e  a f o r e s a i d  S t a t e m e n t  o f  A u d i t  C h a n g e s ,  i t  i s s u e d  a  N o t i c e

o f  D e f i c i e n c y  i n  t h e  s u m  o f  $ 1 3 8 . 9 1 .

4 .  O n  A p r i l  3 0 ,  L 9 7 3 ,  p e t i t i o n e r s ,  S a n f o r d  D .  L e v y  a n d

J e a n  R .  F i s h e l ,  d s  e x e c u t o r s  o f  t h e  E s t a t e  o f  M i l t o n  A .  F i s h e l ,

f i l ed  a  New York  S ta te  un incorpora ted  bus iness  Lax  re tu rn  fo r
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the  yea r  L97L  i nd i ca t i ng  a  t ax  due  i n  t he  sum o f  $390 .02  wh i ch

sum was not  pa id by them. Accompanying sa id return was a le t ter

s ta t i ng  tha t  t he  es ta te  was  no t  sub jec t  t o  t he  un inco rpo ra ted

business tax,  and that  the return was f i led for  in format ional

pu rposes  on l y .  f t  was  s t i pu la ted  a t  t he  fo rma l  hea r ing  tha t

sa id  l e t t e r  wou ld  be  deemed  a  c la im  fo r  re fund  wh ich  was  den ied

by the Income Tax Bureau and a pet i t ion for  redeterminat ion of

de f i c i ency  o r  f o r  re fund  o f  un inco rpo ra ted  bus iness  tax  fo r  t he

yea r  I 97 I .

5 .  Deceden t ,  M i l t on  A .  F i she l ,  d i ed  a  res i den t  o f  t he

C i t y ,  Coun ty  and  S ta te  o f  New York  on  Sep tember  25 ,  I 97O,  and

h is  Las t  W i l l  and  Tes tamen t  was  admi t ted  to  r r roba te  i n  t he

Sur roga te ' s  Cour t ,  New York  Coun ty ,  o r l  Oc tobe r  20 ,  I 97O.  Le t te rs

tes tamen ta ry  were  i ssued  the reon  to  Jean  R .  F i she l  and  to  San fo rd

Levy ,  d t to rney  fo r  t he  execu to rs ,  by  sa id  Su r roga te ' s  Cour t  on

OcLobe r  20 ,  L97O.

6 .  Deceden t ,  M i l t on  A .  F i she l ,  was  so le  sa les  rep resen ta -

t ive in  New York Ci ty  for  Coby Glass Products Co. ,  a  manufacturer

o f  Chr i s tmas  t ree  o rnamen ts ,  o f  Woonsocke t ,  Rhode  f s land ,  w i th

respec t  t o  t he  cha in  and  va r ie t y  s to res  he re ina f te r  men t ioned ,

pu rsuan t  t o  a  ve rba l  ag reemen t  w i th  i t s  p res iden t ,  Mr .  James  V .

Pug l i ese .  He  a l so  ac ted  as  sa les  rep resen ta t i ve  fo r  Ho l l y

Deco ra t i ons ,  f nc . ,  an  a f f i l i a t e  o f  Coby  G lass  p roduc t s  Co . ,

under  a  s im i l a r  ve rba l  ag reemen t ,  bu t  sa les  fo r  Ho l l y  Deco ra t i ons ,

Inc .  were  re la t i ve l y  sma l l .  The  ag reemen t  w i th  the  manu fac tu re rs

p rov ided ,  i n  subs tance ,  t ha t  deceden t  wou ld  con tac t  t he  buye rs

D .
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o f  C h r i s t m a s  t r e e  o r n a m e n t s  o f  t h e  f o l l o w i n g  c h a i n  o r  v a r i e t y

s  t o r e s  :

S .  S .  K r e s g e  C o .
W .  T .  G r a n t  C o ,
Woo1co (subs id ia ry  o f  Woo lwor th )
N e i s n e r  B r o s .  I n c .
PX Exchange (Anny)

a n d  d i s p l a y  t h e  m a n u f a c t u r e r ' s  C h r i s t m a s  t r e e  o r n a m e n t s  t o  t h e m

for  the  purpose o f  induc ing  the  s to res  to  p lace  purchase orders

w i t h  t h e  m a n u f a c t u r e r s .  D e c e d e n t  w o u l d  b e  e n t i t l e d  t o  c o m m i s s i o n s

at  four  (4%)  percent  on  orders  wh ich  wou ld  be  p laced by  the

c u s t o m e r s  w i t h  t h e  m a n u f a c t u r e r ,  b u t  n o t  u n t i l  a f t e r  d e l i v e r i e s

were  made to  and accepted  by  and pa id  fo r  by  the  cus tomers .

7 .  The bus iness  was conducted  by  decedent  in  the  fo l low ing

manner :  In  January ,  February  and March  each year  the  buyers

wou ld  inspec t  samples  o f  Chr is tmas t ree  ornaments  wh ich  were

f u r n i s h e d  b y  t h e  m a n u f a c t u r e r s  t o  d e c e d e n t  f o r  d i s p l a y .  T h e

l a r g e s t  c u s t o m e r  w a s  S .  S .  K r e s g e  C o . , w h o s b u y e r ,  M r .  W i l l i a m  J .

G r i f f i n ,  w o u l d  c a l l  a t  d e c e d e n t ' s  o f f i c e  i n  e a r l y  F e b r u a r y ,

s o m e t i m e s  w i t h  i t s  m e r c h a n d i s e  m a n a g € r ,  a n d  a t  s u c h  m e e t i n g

M r .  P u g l i e s e r  p r € s i d e n t  o f  t h e  m a n u f a c t u r e r ,  w o u l d  c o m e  t o  N e w

Y o r k  a n d  a t t e n d  t h e  m e e t i n g .  T h e  b u y e r s  f o r  N e i s n e r  B r o s ,  I n c .

a n d  t h e  P X  E x c h a n q e  w o u l d  a l s o  c a l l  a t  d e c e d e n t ' s  o f f i c e  t o

i n s p e c t  t h e  s a m p l e s .  I n  t h e  c a s e  o f  W .  T .  G r a n t  C o .  a n d  W o o l c o ,

decedent  wou ld  take  h is  samples  to  the i r  buy ing  o f f i ces  in  New

Y o r k  C i t y .

I n  each  case ,  t he  buye r  wou ld  ten ta t i ve l v  se lec t  t he  va r ious

i tems  in  wh ich  he  was  i n te res ted ,  bu t  guan t i t i es  wou ld  no t  be

pos i t i ve  un t i l  t hey  had  the  oppor tun i t y  t o  d i scuss  the  o rnamen ts
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w i t h  t h e i r  v a r i o u s  s t o r e  m a n a g e r s  a n d  o t h e r  p e r s o n n e l .

Orders  fo r  merchand ise  wou ld  be  sent  by  the  cus tomers

d i r e c t l y  t o  t h e  m a n u f a c t u r e r  a n d  d i d  n o t  c h a n n e l  t h r o u g h  d e c e d e n t .

D e l i v e r i e s  o f  m e r c h a n d i s e  w o u l d  b e  m a d e  b y  t h e  m a n u f a c t u r e r  l a t e r

in  the  year  d i rec t l y  to  the  cus tomers  and were  no t  hand led  in

any  manner  by  decedent .

B .  D e c e d e n t ' s  s e r v i c e s  w e r e  c o m p l e t e d  a f t e r  h e  h a d  c o n -

t a c t e d  t h e  b u y e r s  a n d  d i s p l a y e d  t o  t h e m  t h e  m a n u f a c t u r e r ' s  s a m p l e s

e i t h e r  a t  d e c e d e n t ' s  o f f i c e  o r  a t  t h e  b u y e r ' s  o f f i c e ,  a s  a f o r e s a i d .

D e c e d e n t  d i d  n o t  o w n ,  p o s s e s s  o r  d e a l  w i t h  a n y  m e r c h a n d i s e ,  n o r

d i d  h e  c o l l e c t  o r  r e c e i v e  p a y m e n t  o f  t h e  p u r c h a s e  p r i c e  f o r  a n y

m e r c h a n d i s e ,  n o r  w a s  h e  o b l i g a t e d  t o  r e n d e r  a n y  o t h e r  s e r v i c e

i n  c o n n e c t i o n  w i t h  o r d e r s  p l a c e d  b y  t h e  c u s t o m e r s .  H e  m a i n t a i n e d

very  f r iend ly  re la t ions  w i th  the  buyers  and occas iona l l y  wou ld

a s s i s t  i n  c l e a r i n g  u p  s o m e  m i n o r  m a t t e r  o r  i n  e x p e d i t i n g  p a y -

m e n t ,  b u t  t h i s  w a s  n o t  p a r t  o f  d e c e d e n t ' s  o b l i g a t i o n  u n d e r  L h e

t e r m s  o f  h i s  a g r e e m e n t  w i t h  L h e  m a n u f a c t u r e r .

9 .  D e c e d e n t  h a d  n o  e m p l o y e e s ,  e x c e p t  t h a t  J e a n  R -  F i s h e l

k e p t  h e r  h u s b a n d ' s  r e c o r d s  o f  c o m m i s s i o n s  o w i n g  a n d  r e c e i v e d .

There  was no  s tock  in  t rade,  no  manufac tur ing  equ ipment  o r  o ther

b u s i n e s s  a s s e t s ,  e x c e p t  a n  i n s u b s t a n t i a l  a m o u n t  o f  o f f i c e  e q u i p -

m e n t .  T h e  o f f i c e  c o n s i s t e d  o f  o n e  r o o m ,  w h i c h  w a s  d i v i d e d  i n t o

two sec t ions .  Some o f  the  o f f i ce  fu rn i tu re  was fu rn ished by

a n d  b e l o n g e d  t o  t h e  I a n d l o r d .

1 0 .  T h e  m a n u f a c t u r e r ,  C o b y  G l a s s  P r o d u c t s  C o .  p a i d  o n e - h a l f

o f  t h e  o f f i c e  r e n t  o f  S 1 3 5 . 0 0  a  m o n t h .
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1 1 .  D e c e d e n t  b e c a m e  t e r m i n a l l y  i l l  i n  A p r i l ,  L 9 7 A ,  w a s  i n

the  hosp i ta l  and engaged in  no  ac t iv i t y  whatsoever  fo r  a  per iod

o f  o v e r  f o u r  m o n t h s  p r i o r  t o  h i s  d e a t h .

L 2 .  A s  d e l i v e r i e s  w e r e  m a d e  t o  t h e  v a r i o u s  s t o r e s ,  a  p i n k

c o p y  o f  t h e  m a n u f a c t u r e r ' s  i n v o i c e  w o u l d  b e  s e n t  t o  d e c e d e n t ' s

o f f i ce ,  the  bu lk  o f  them ar r iv ing  beg inn ing  in  SepLember  o f

e a c h  y e a r .  S h o r t l y  a f t e r  t h e  e n d  o f  e a c h  m o n t h  a  y e l l o w  s t a t e -

ment  wou ld  be  rece ived f rom Coby Glass  Produc ts  Co.  showing to ta l

de l i ver ies  to  each company and the  amount  o f  the  commiss ions

which  wou ld  be  due decedent  on  the  to ta l  fo r  the  month .

13 .  An  un inco rpo ra ted  bus iness  tax  re tu rn  fo r  t he  pe r iod

f rom January  1 ,  L97A to  Sep tember  25 ,  7970 ,  t he  da te  on  wh ich

decedent  passed away,  was f i led and the tax shown thereon was

pa id .

L4 .  A l though  deceden t  engaged  in  no  bus iness  ac t i v i t y  f o r

many months pr ior  to  h is  death,  commiss ions became payable af ter

he had passed away on merchandise del ivered by the manufacturers

to  the  cus tomers  fo r  t he  succeed inq  Chr i s tmas  season .  These

commiss ions  d id  no t  become ow ing  du r ing  deceden t ' s  l i f e t ime ,

bu t  were  c la ims  be long ing  to  h i s  es ta te .  They  were  i nc luded  as

asse t s  i n  deceden t ' s  es ta te  t ax  re tu rn  and  t he  es ta te  t ax  was

pa id  Lhe reon .  They  were  a l so  i nc luded  as  i ncome in  the  es ta te ' s

f iduc iary  income tax returns for  L97A and L97L and income taxes

were paid thereon.  The commiss ions so received f rom the manu-

fac tu re rs  were  as  fo l l ows :
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rL /2s/70
LL/27 /7o
L2/2L /7o
12/2e /7o

2 /L6 /7L
3 /Le /7L
4 /30  /7  r
5 /28 /7 r

7  /6 /7L
a.  /2  L  /7 ' l

L/4 /7L
2  / 2 3  / 7 L

$  3 ,  000 .00
3 ,  000 .00
4 ,000 .00
3 ,000  . 00
2  , 000  . 00
2 ,0oo  .  oo
r ,  000  .00
1  ,  000  .00
2  ,  000  .00
2  ,BOL.99

$23 ,801 .99

From Hol lv Decorat ions.Jnc-_,_

$2 ,179 .66
2 ,L32 .48_

$4 r }L2 .14

15 .  Deceden t  l e f t  no  s tock  i n  t rade  to  be  d i sposed  o f -

Samp1es ,  ds  usua l ,  we re  g i ven  t o  hosp i t a l s  and  o the r  i ns t i t u t i ons ,

o r  t o  emp loyees  i n  the  bu i l d ing .  The  sma l l  amoun t  o f  o f f i ce

equ ipmen t  owned  by  deceden t  was  so ld  fo r  $ I4 I .00 .

16 .  The  execu to rs  d id  no th ing  i n  connec t i on  w i th  the  bus iness

which decedent  had conducted other  than pass ive ly  to  receive pay-

ment  of  commiss ions which automat ica l ly  were inade by the manu-

fac tu re rs  w i thou t  so l i c i t a t i on .  No  o rde rs  were  so l i c i t ed  o r

ob ta ined  by  the  f i duc ia r i es .

CONCLUSTONS OF LAW-

A .  T h a t  p e t i t i o n e r s ,  S a n f o r d  D .  L e v y  a n d

a s  e x e c u t o r s  o f  t h e  E s t a t e  o f  M i l t o n  A .  F i s h e l ,

L 9 7 A  a n d  L 9 7 L  c a r r i e d  o n  t h e  l i q u i d a t i o n  o f  t h e

b u s i n e s s  o f  t h e  d e c e a s e d  f o r  w h o s e  e s t a t e  t h e y

the  income der ived  there f rom was sub iec t  to  the

b u s i n e s s  t a x  i n  a c c o r d a n c e  w i t h  t h e  m e a n i n g  a n d

o f  t h e  T a x  L a w .

Jean  R .  F i she l ,

du r ing  the  yea rs

unincorporated

ac ted  and  the re fo re

unincorporated

in ten t  o f  sec t i on  703  (a )
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B .  T h a t  p e t i t i o n e r s ,  S a n f o r d  D .  L e v y  a n d  J e a n  R .  F i s h e l ,

a s  e x e c u t o r s  o f  t h e  E s t a t e  o f  M i l t o n  A .  F i s h e l ,  a r e  n o t  c o n s i d e r e d

p r o p r i e t o r s  o r  p a r t n e r s  f o r  t h e  p u r p o s e s  o f  s e c t i o n  7 0 8  ( a )  o f  t h e

Tax Law,  even though they  car r ied  on  the  l iqu ida t ion  o f  the  un incor -

p o r a t e d  b u s i n e s s  o f  t h e  d e c e a s e d  f o r  w h o s e  e s t a t e  t h e y  a c t e d  d u r i n g

t h e  y e a r s  1 9 7 0  a n d  L 9 7 I ,  a n d  a r e  t h e r e f o r e  n o t  e n t i  t l e d  t o  t h e

deduct ion  fo r  reasonab le  compensat ion  fo r  persona l  serv ices  a l lowed

b y  s a i d  s e c t i o n .

C .  T h a t  t h e  p e t i t i o n s  o f  S a n f o r d  D .  L e v y  a n d  J e a n  R .  F i s h e l ,

a s  e x e c u t o r s  o f  t h e  E s t a t e  o f  M i l t o n  A .  F i s h e l ,  a r e  d e n i e d ;  t h e i r

c l a i m  f o r  r e f u n d  f o r  t h e  v e a r  L 9 7 A  i s  d e n i e d ;  t h e  N o t i c e  o f  D e f i c i e n c y

i s s u e d  M a r c h  2 6 ,  I g 7 3  i s  s u s t a i n e d ,  a n d  t h e  I n c o m e  T a x  B u r e a u  i s

d i r e c t e d  t o  i s s u e  a  N o t i c e  o f  D e f i c i e n c y  a g a i n s t  t h e m  f o r  t h e  y e a r

L , T L  t o  i n c l u d e  t h e  d i s a l l o w a n c e  o f  t h e  d e d u c t i o n  f o r  r e a s o n a b l e

compensat ion  fo r  persona l  serv ices  together  w i th  such in te res t  as

m a y  b e  l a w f u 1 l y  d u e .

DATED: Albany, New York

It4ay 7.,  L974

STATE TAX COMMISSION

ISSIONER

COMMTSSTONER

COMMISSIONER


