
STATE OF NEW-YORK
STATE TAX COMMISSION

In  the l , ta t ter  of  the Pet i t ion

o f

I/IATTHEW FERM{ZO
AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL:

For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business:
Taxes  under  Ar t i c le  (s )  23  o f  the
Tax Lar^r for the Year(s) 1967 & 1968 :

State of New York
County of Albany

Martha Funaro , being duLy sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financet over 18 years of

age, and that on the Bth day of March ,  19 74 she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon Matthew Ferenzo

(representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely seal-ed postpald

wrapper addressed as fol lows: Mr. Matthew Ferenzo
1355 East  l8 th  S t ree t
Brook lYn,  New York  11230

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excLusive care and custody of

the United States Post Off ice Department within the State of New York'

That. deponent, further says tha.t the said addressee is the (representative

of) pet i t ioner herein and tha.t  the address set forth on said htrapPer is the last

known address of rhe (representat ive of the) pet i t ioner.

Sworn to before me th is

th d a y  o f

AD-1 .30  (L /74 )



STATE OF NEW'YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

I\4ATTHEW FERSTZO

:
For  a  Redeterminat ion  o f  a  Def ic iency  or
a  Refund o f  Un incorpora ted  Bus iness :
Taxes  under  Ar t i c le (J )  Z3  o f  the
Tax Law fo r  the  Year (s )  L967 & 1968 :

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Sra te  o f  New York
County of Albany

Martha Funaro ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Financet over 18 years of

age, and that on the Bth day of March ,  !9 74, she served Lhe within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Peter  J .  LaBarb6ra ,
E s q .

(representat ive of)  the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpald

wrapper  addressed as  fo l lows:  Peter  J -  LaBarbera ,  Esq.
350 F i f th  Avenue
New York, New York I000I

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New York .

That deponent further says that the said a.ddressee is the (representat ive

of) pet i t ioner herein and tha.t  the address set forth on said wraPper is the last

known address of the (representat ive of the) pet i t ioner.

350 Fi f th  Avenue

Sworn to before me this

AD-1 .30  ( t174 )



STATE OF NEW YORK : ' .

STATE TAX COMMISSION
Mario A.  Procaccino,
N&l{'6)f,>F,($6{iK!&I{, PRE5 | DEN r

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

sTAtg Tax coMMrs3tor l

HEAR IXG.UN IT

EOWARD ROOK

SECRETARY TO
coMMtsStol{

ADOiE33 YOUR iEPLY TO

pursuant to ScCtlOn 722 Ot
court to review an adverse decision

4 llontlrr after

Any inquir ies conceming the computation of tax due or refund al lowed

in accordance with this decision or concerning any other matter relat-

ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

HEARING OFFICER

Petit ioner's Representative
Law Bureau

DEPARTMENT OF TAXATION. AND FINANCE
BUILDING 9, ROOII{ 2l4A

STATE CAMPUS
ALBANY, N. Y. 12?27

AREA COOE 518

4 s 7 - 2 6 5 5 , 6 , 7

Dated $lbany, New York

Irrclr g, X9?{

tr.. llrttlrry Sono:o
1355 8ut l8tlr Str.rt'
lrooklln' Iar lorfr 112t0

Dmr lt. tcrstgor

Please take notice of the Drct8IoB of
the State Tax Commission enclosed herewith.

Please take further notice that

the Tax Law any proceeding in

must be commenced within

the date of this notice.

AD-I .L2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMM]SSION

In the Matter of the Petition

o f

IVIATTHEW FEREr{ZO

for Redetermination of Deficiency or
for Refu:rd of Unincorporated Business
Tax unde,r Art icle 23 of the Tax Law
for the fears ]-967 and 1968.

Pet ,Lt ioner ,  Mat thew Ferenzo,  has f i led a pet i t ion for  redeter-

minat ion of  def ic iency or  for  re fund of  un incorporated business tax

under Art, icle 23 of the Tax l,aw for the years i-967 and 1968 -

( r ' i t e  mo .  B - rB723 t8o )  .

A f<>rma1 hearing was held ]:efore Paul B. Coburn, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  B0 Centre

Street ,  I [ew York,  New York,  or l  December 2L,  L973,  dt  9 :00 A-M-

Petit ionor appeared by Peter J. La Barbera, Esq. I lee Income Tax

Bureau a1>peared by Saul  Heckelman,  Esq. ,  (Francis  X.  Boylan,  Esq. ,

o f  Couns<>1 ) .

ISSUES

I .  D id pet i t ioner ,  Mat thew Ferenzo 's  act iv i t ies as a text i le

salesman during the years Lg67 and 1968 constitute the carrying on

of an unj-ncorporated business ?

I I .  Did pet i t ioner ,  Mat thew Ferenzo,  have reasonable case for

fai l ing to f i le New York State unincorporated business tax returns

for the vears L967 and 1968?

FINDINGS OF FACT

DECISION

f i led New York

and 1968.  He

tax returns

1.  Pet i t ioner ,  Mat thew Ferenzo,  and h is  wi fe ,

State combined income tax returns for the years 1967

d.id not f i le New York State unincorporated business

fo r  sa id  yea rs .
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2. On }4ay 24, 197I, the Income Tax Bureau issued a Statement

of Audit clranges against petit ioner, Matthew Ferenzo, imposing

unincorporated business tax in  the sum of  $3r  139.69 upon the income

received by h im f rom his  act iv i t ies as a sa lesman dur ing the years

L967 and 1968.  r t  a lso imposed a penar ty  in  the sum of  $784.93

for fai lure to f i le New York St,ate unincorporated business tax

returns for  sa id years.  fn  accordance wi th  the aforesaid State-

ment of Audit ctranges, i t  issued a Notice of Deficiency in the

sum o f  $4 ,  380 .57 .

3.  Pet i t ioner ,  Mat thew Ferenzo,  was a text i le  sa lesman dur ing

the years 1967 and 1968. He represented in excess of four f irms

in the sa le of  text i le  products .  He d id not  have an of f ice.  He

did not have any employees. rtre producLs sold by him for each

f irm h,ere noncompetit ive.

4. During the years L967 and 1968, the f irms for whom peti-

t ioner, Matthe\,rr Ferenzo, sold texti les did not withhold Federal

or New York State income taxes or social security tax from the

commiss ions paid to  h im.  He d id not  receive paid vacat ions or

pension benef i ts .  They d id not  re imburse h im for  any of  h is

business expenses.  The f i rms for  whom he so ld merchandise d id

not  exerc ise any substant ia l  contro l  or  superv is ion over  h is  sa les

act iv i t ies or  techniques or  over  the t ime he devoted to  sares,

except  to  l imi t  the ter r i tory  in  which he could se l l .

5 .  Pet i t ioner ,  Mat thew Ferenzo,  was advised by h is  accountant

that he was not required to f i le New York State unincorporated busi-

ness tax returns for  the years L967 and 1968.

CONCLU.SIONS OF LAW

A. that the income received by petit ioner, Matthew Ferenzo,

from the f irms that he represented during the years 1967 and 1968

const i tu ted income f rom his  regular  bus iness of  se l l ing text i les
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and not compensation as an employee exempt from the imposit ion

of the unincorporated business tax law in accordance with the

meaning and intent of section 703 (b) of the Tax Law.

B.  That  the aforesaid act iv i t ies of  pet i t ioner ,  Mat thew

Ferenzo, during the years L967 and 1968 constituted the carrying

on of an unincorporated business and his income derived therefrom

was subject to the unincorporated business tax in accordance with

the meaning and intent of section 7O3 of the Tax Law.

C. l l :at petit ioner, Matthew Ferenzo, had reasonable cause

for not f i t ing New York State unincorporated business tax returns

for the years 1967 and L968r drrd therefore, the penalty assessed

pursuant  to  sect ion 685 (a)  o f  the Tax Law is  waived.

D. That the petit ion of Matthew Ferenzo is granted to the

extent of cancell ing the penalty imposed pursuant to section 685 (a)

of the Tax Law for the years L967 and 1968 in the total sum of

$784.93;  that  the Ineome Tax Bureau is  hereby d i rected to  accord-

ing ly  modi fy  the Not ice of  Def ic iency issued D4ay 24,  L97I ;  and,

that ,  except  as so granted,  the pet i t ion is  in  a l l  o ther  respects

t.

d e n i e d .

DATED: Albany, New York

March B, l -974

STATE TAX COMMISSION

Tf\^,txar P*^^,--

ISSIONER

COMMISSTONER


