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STATE OF NEW YORK
STATE TAX COMMISSION

In the Iulat ter ofr the Pet i t ion

AIJFRED J. FASOLINO, JR** PETER M. FASOLINO and
individually and as co9$artners
d/b/u the firm narne and style of

THE NEWKIRK ROGERS CO. :
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business:
Taxes  under  Ar t i c le (9 ,  23  o f  the
Tax Law fo r  the  Year (s )  1964,  L965 and

1 9 6 6 .

iIOHN FASOLINO,

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

i lanet Mach being duly sworn, deposes and says that

she is an employee of the Depa.rtment of Taxat ion and Finance, over 18 years of

age, and thar on the 16th day of September ,  L9'14, she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  uponAl f red  i I .  Faso l ino  '  J t .

eg$Ffe5El{ttl$llf8:qrf) the Petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

$r rapper  addressed as  fo l lows:  Mr .  A l f red  i I .  Faso l ino ,  J r .

% xhe Newkirk Rogers Co.
53 North Park Avenue

and by deposirins same 
"r,"ro""5of#gilAtn9ffS?5f.'\9t'XP'€b""a 

l'lFJpO"' ir, "
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  ca . re  and cus tody  o f

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (r*n1*gg3.**t<illC

6f) pet i t ioner herein a.nd tha.t  the address set forth on said wrapper is the last

known address of the (i5$f<ee6xxxE{[{6xdA>uhE) petitioner.

Sworn to before me this

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion
ALFRED iI. FASOLINO, JR., PETER M. FASOLXNO and

individually *{1 as co-partners
dfb/u the firm name and style of :

THE NEWKIRK ROGERS CO. 
:

For a Redeterminat ion of a Def ieiency or
a Refund of Unincorporated Business:
Taxes  under  Ar t i c le  ($  23  o f  the
Tax Law fo r  the  Year (s )  L964,  L965 and

L 9 6 6 .

iIOIIN FASOLINO,

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

Janet Mack ,  being duly sworn, deposes and says that

she is an employee of the Depa.rLment of Taxat ion and Financer over 18 years of

age, and rhar on rhe 16th day of September ,  L9 74, she served the within

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Peter  M.  Faso l ino

(rrcreffiNE€xbdxE>of) the Petitioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed Postpaid

wrapper  addressed as  fo l lows:  Mr .  Peter  M.  Faso l ino

% t},Ie Nevril<irk Rogers Co.
53 North Park Avenue
Rockvi l le Center,  New York 11570

and by  depos i t ing  same enc losed in  a  pos tpa id  p ropdr ly  addressed wrapper  in  a

(post of f ice or off ic ial-  depository) under the exclusive ca.re and custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the (UcryXxseocXXlVe

6D pet i t ioner herein a.nd that the address set forth on said htrapper is the Last

known address of the (Se2*g€gq*Rki$e1gf<xc&*) petitioner.

Sworn to before me this

A D - 1 . 3 0  ( L / 7 4 )



STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

ALFRD J. FASOLINO, .fR:J. PETER M' FASOLINO ANd

individual ly aff i  as co-partners.
dfb/u the firm name and stYle of '

THE NEWKIRK ROGERS CO. :
For  a  Redeterminat ion  o f  a  Def ic iency  or
a Refund of Unincorporated Business t

iIOHN FASOLINO

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

Taxes  under  Ar t i c le (s t  23 of  the
Tax Law fo r  the  Year (s )  L964,  L965 and

1 9 6 6 .

State of New York
County of Albany

i lanet Mack ,  being duly sworn, deposes and says that

she is an employee of the Depa.rLment of Taxat ion and Finance, over 18 years of

age, and that on the 16th day of September ,  L9 74, she served the within

Notice of Decision (or Determinat ion) by (cert i f ied) mai l  upon i lohn Fasol ino

krcOeE*gmAix*Of) the petitioner in the wiEhin

proceeding, by enclosing a true copy thereof in a securely sealed PostPald

\^rrapper addressed as fol lows: Mr. ,John Fasol ino

% The Newkirk Rogers ComPanY

53 North Park Avenue
Rockvi l le Center,  -New. lork .  11570

and by deposit ing same enclosed in a postpaid properly addressecl wrapPer 1n a

(post of f ice or off ic ial  depository) under the excLusive ca.re a.nd custody of

the United States Post Off ice Department within the State of New York.

That deponent further says that the said addressee is the 6fcgrcAenfatdse

6;f9 pet i t ioner herein and that the address set forth on said wraPper is the last

known address of the fixpeoextaodxr,>od<:tkx) petitioner.

Sworn to before me th is

th day of Sep

AD-1 .30  ( r / 74 )



STATE
STATE

OF NEW YORK
TAX COMMISSION

ALFRED

I n  t he  Ma t te r  o f  t he  Pe t i t i on

J. FASOLTNO, Od5 PETER M. FASOr,rfuO
individually afi3 as co-partners

dtb/u the fiim name and style of
THE NEWKIRK ROGERS CO. :

For  a Redeterminat ion of  a  Def ic iency or
a Refund of Unincorporated Business:
Taxes under  Ar t ic le( t )  23 of  the
Tax Law for  the Year(s)  L964,  1965 dnd;

L966 .

ANd .fOIIN FASOLINO

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of New York
County of Albany

'Janet Mack ,  being duly sworn, deposes and says that

she is an employee of the Depa.rtment,  of  Taxat ion and Finance' over L8 years of

age,  and tha t  on  the  l -6 th  day  o f  September  ,1974,  she served lhe  w i th in

Not ice  o f  Dec is ion  (o r  Determinat ion)  by  (cer t i f ied)  ma i l  upon Mar t in  J .  Eps te in ,

c .  P .A . ( representat ive of )  the pet i t ioner  in  the wi th in

proceeding, by enclosing a true copy thereof in a securely sealed PostPald

\^ ' rapper addressed as fol lows: Iv lart , in i I .  Epstein, C.P.A.
550 Cookman Avenue

Asbury Park, New JerseY O77L2

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Post Off ice Department withln the State of New York.

That deponent further says that the said addressee is the (representat ive

of) pet i t ioner herein and that the address set forth on sald wrapper is the last

known address of the (representat ive of the) pet iLioner.

to before me thisSworn

rh

AD-1 .30  (L174)

,,. I974.



STATE OF NEW YORK
STATE TAX COMMISSION

In the l"latter %Ff the Petition

ATFRED ,J. FASOLINO, JR.-, PETER M. FASOLiNO
individually *ft f  as co-partners.

dtb/s the firm name and style of '

TTIE NEWKIRK ROGERS CO. :
For a Redeterminat ion of  a Def ic iency or

a Refund of Unincorporated Business:
Taxes  under  Ar t i c le (S 23  o f  the
Tax Law fo r  the  Year (s )  L964,  1965 and

L 9 6 6 .

and iIOHII FASOLINO,

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (CERTIFIED) MAIL

State of  New York
County of  Albany

Janet  Mack ,  being duly sworn,  deposes and says Ehat

she is  an employee of  the Depa.r tment  of  Taxat ion and Financer over  18 years of

age,  and that  on the l6 thday of  September ,  19 74,  she served the wi th in

No t i ce  o f  Dec i s i on  (o r  De te rm ina t i on )  by  ( ce r t i f i ed )  ma i l  uponS tan ley  L .  C innamon ,

c .  P .A . ( rep resen taE ive  o f )  t he  pe t i t i one r  i n  t he  w i th in

proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  Pos tpa id

wrapper  addressed as  fo l l -ows:  S tan ley  L-  C innamon,  C.P.A.
Rudo1f,  Cinnamon & Calafato
550 Cookman Avenue
Asbury Park, New ilersey Ol7L2

and by deposit ing same enclosed in a postpaid properly addressecl \4trapper 1n a

(post  of f ice or  of f ic ia l  deposi tory)  under the exclus ive ca,re and custody of

the Uni ted States Post  Of f ice Department  wi th in the State of  New York.

That  deponent  fur ther  says that  the said addressee is  the ( represenEat ive

of)  pet i t ioner  here in a.nd tha. t  the address set  for th on said wra.pper is  the last

known address of  the ( representa. t ive of  Ehe) pet i t ioner .

Sworn to before me this

AD-1 .30  (L /74 )
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STAT E TAX Cotrfi\,ltsstoN
Mar io  A .  P rocacc ino
lfctQ)ili'xXXXXXXIS<xxte pR E s I D Er{ r
A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT

Enc .

cc :  Pe t i t i one r ,
Law Bureau

STATE OF NEW YORK

OF TAXATION AND FINANCE
BUILDING 9, R@T,I2I4A

STATE CTf,PU8
AtSAt{Y, t{. Y. t2tt6

A R E A  C O D E  5 1 8

4 5 7 - 2 6 5 5  ,  5 .  7

.  9YArE 7lr  cotaMlsstor

HEAitXG ULtT

EOTARD ROOK

3ECiE'ARY TO
coMy133toi l

AOOTS3S YOU' REPLY TO

Dl&Dr Albany, New york

8q$,SGs lC, l$?*
Itr. lfhirt J. lffill.mr ilr.
I fr. nl&lr t1*r S.
5t biltb $rrlk lrnr
fn*rlltrr C{rtns, fc, tbril llS?O

prrc lltr, lfruol.irnr
Please take notice of the Elttn
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Section (r) i€!
proceeding in court to
sion must be commenced
from the date of this

of the Tax Law, any
review an adverse deci-
within a nl|fur

no t i ce .

Very truly yours,

tny inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep1y .

fl{nl e. rff1ftt
HEARING OFFICER

Representative



STATE TAX COMMISSION
I r t = r i a  I  D r a a
I : J E L I - ! v  n .  r ! v L a c c I n o
xxIErDA]{X><Q6)EI{|iltDtt , pREs IDEN r-

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

. STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOvt 214A

STATE CAMPUS
ALBANY, N. Y. IZUI

AREA CODE 518

4 5 7 - 2 6 5 5 , 6 , 7

Df,lfEl Albany, New York

grpt@* 15' 1974

llr. lotar tl. leaolLno
S lhc ftrklrk f,ngcr €o.
53 lorth Park lrrsnuc
Roslrvtlh Cmt€ar Isr Xnrk 11570

Drar ltlr. taroXlnor

Please take notice of the DEI8trff of
the State Tax Commission enclosed herewith.

str t l  tex couuts3tol l

ftE^ilxc 0xtY

EOUARO ROOK

gtciETAiY TO
coMMt! t  lora

A00iE!3 Youi iIPLY T0

Please take further notice that
the Tax Law any proceeding in
must be commenced within {
the date of this notice.

pursuant tofectlOn 722 Ot
court to review an adverse decision
mntir after

Any inquiries conceming the computation of tax due or refund allowed
in accordance with this decision or conceming any other matter relat-
ing hereto may be addressed to the undersigned. These wil l be referred
to the proper party for reply.

Very truly yours,

!{igal O, ltrl,ght
HEARING OFFICER

cc Petitioner's Representative
Law Bureau

AD-r.r2 (7 /7o)



STATE OF NEW YORK

STATE TAX COMMISSION
M a r i o  A .  P r o c a c c i n o
xEa{ffi xx)GlAxxit{tE, PRES I DEN r

A .  B R U C E  M A N L E Y

M I L T O N  K O E R N E R

DEPARTMENT OF TAXATION AND FINANCE
BUILDING 9, ROOI,{ 2I4A

STATE CAMPUS
ALBANY, N. Y. I2ZI

AREA COOE 518

4s7 -2655 ,6 ,7

glpr Albany, New York

Sstrrtabor 16r L914

tlt. tlotNn tarollno
!6 !!hc lfitlctJrh logcr Guprny
53 north Dark lvonuo
toqkvlllc €snt€r, [av lork 1l'570

Drar tlrr larolLno:

Please take notice of the DF!8IO|t
the State Tax Commission enclosed herewith.

Please take further notice that pursuant to tAGtlOn
the Tax Law any proceeding in court to review an adverse
must be commenced within 4 mntlff
the date of this notice.

Any inquir ies conceming the computation of tax due or refund al lowed
in accordance with this decision or concerning any other matter telat-
ing hereto may be addressed to the undersigned. These wil l  be referred

to the proper party for reply.

Very truly yours,

c. rt{ght
OFFICER-

Petition er's Representative
Law Bureau

gTATE'TAX COMMt53tOl l

f iEAirXC Uflrt

E O U A R O  R O O K

gECRt lA iY  tO

coMMtS3to l {

ADDiItt YOUi iEPLY TO

of

72N ot
decision

after

-illfii^L

AD-r.r2 (7 /7O)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Pet i t ion

o f

ALFRED J.  FASOLINO, JR. ,  PETER M.
FASOLINO and JOHN FASOLINO,

ind iv idual ly  and as co-par tners
d/b/u the firm name and style of

DECISION

THE NEWKIRK ROGERS CO.

for a Redetermination of a Deficiency or
for Refund of Unincorporated Business Tax
under  Ar t ic le  23 of  the Tax Law for  the
Years  L964 ,  L965  and  1966 .

A l f red  , J -  Faso l i no ,  J r . ,  Pe te r  M .  Faso l i no ,  and  John  Faso l i no ,

individually and as co-partners d/b/u the f irm name and style of

The Newkirk  Rogers Co. ,  f i led a pet i t ion under  sect ions 722 and

689 of  the Tax Law for  a  redeterminat ion of  a  def ic iency issued

Februa ry  19 ,  1968 ,  i n  t he  amoun t  o f  $4 ,003 .08 ,  p lus  i n te res t  o f

$345-42  fo r  a  to ta l  o f  $4 ,348 .50  fo r  un inco rpo ra ted  bus iness  taxes

under  A r t i c l e  23  o f  t he  Tax  Law fo r  t he  vea rs  L964 ,  L965 ,  and  L966 .

A  hea r ing  was  du l y  he rd  on  June  6 ,  L973 ,  d t  t he  o f f i ces  o f  t he

State Tax Commiss ion,  B0 Centre Street ,  New York,  New York,  before

Nigel  G.  Wr ight ,  Hear ing Of f icer .  The pet i t ioners were represented

by Stanley L.  Cinnamon,  C.P.A.  of  Rudol f ,  Cinnamon & Calafato of

Asbury Park, New Jersey. The Income Tax Bureau was represented by

Saul  Heckelman,  Esq. ,  appear ing by James A.  Scot t ,  Esg.  The record

of  sa id hear inq has been dulv  examined and considered.
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ISSUS

The issue in  th is  case is  whether

w i th  i n te res ts  ch ie f l y  i n  rea l  es ta te ,

bus iness taxable under  sect ion 7O3 of

the pet i t ioner ,  a  par tnership

is engaged in an unincorporated

the Tax Law bv virtue of the

volume of  i ts  t ransact ions.

FINDINGS OF FACT

t .  The Newkirk  Rogers Co. ,  the pet i t ioner ,  was organized in

January ,  L963  by  th ree  b ro the rs ;  A l f red  J .  Faso l i no ,  J r . ,  Pe te r  M .

Fasol inor  ?rd John Faso1ino.  I ts  address is  85 Windham Road,

Rockvi t le  Center ,  Long Is land.  I t  has an of f ice there and employs

one secretary. I ts immediate purpose was to hold an apartment

house in Tuckahoe, Westchester County, New York, which the brothers

had received in  l iqu idat ion (under  sect ion 333 of  the In ternal

Revenue Code) from the Newkirk Rogers Corporation. The corporation

had been formed in  the la te 1950's  by the i r  fa ther  and uncle to

hotd real estate, but the three brothers had owned the stock since

1958 .

2.  fn  Ju ly ,  L964,  the f i rm sold the Tuckahoe apar tment  house

fo r  $60 ,000  cash  and  a  mor tgage  o f  $150 ,000 ,  w t r i ch  i t  chose  to

report on the instal lment basis. I t  reported income on its part-

ne rsh ip  r e tu rn  as  f o l l ows  |  $24 ,603 .34  i n  1953 ,  $38 ,  955 .28  t n  L964

and  $26 ,653 .83  i n  1965 .  I t  r epo r ted  i n te res t  i ncome on  the  mor tgage

o f  $6 ,684 .08  i n  1965  and  $5 , I L l . 23  i n  1966 .

3.  ln  L966,  the f i rm purchased and soJ-d land in  Hempstead,

New York for a Ioss.
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4. The f irm had income from corporate stock which it ,  had

purchased with the proceeds of the sale of the Tuckahoe property

D i v i dends  amoun ted  t o  9157 .50  i n  L963 ,  $2 ,875 .00  Ln  L964 ,  $5 ,305 .00

in 1965.  Income on d isposi t ion of  these secur i t ies amounted to

a  ga in  o f  $5 ,427 .52  i n  1965  and  o f  $33 ,792 .93  i n  1966 .  The  f i rm

does not seem to have owned more than six issues and it  held them.

5. The f irm received payments from other partnerships of

$ I , 287 .00  i n  1965  and  95 ,606 .60  t n  L966 .  These  pa r t ne rsh ips  we re

the Hendrik Realty Company and the Lawrence Plaza Co. both of

53 N. Park Avenue, Rockvil le Center, New York and one owning an

apartment. bui lding on 37th Street in Manhattan and the other owning

a garden apartment in Lawrence, Lonq IsLand. Both were tenencies

in common, rather than partnerships with Newkirk Rogers Co. owning

a 50% interest .  tLre other  owners were the cousins of  the Fasol ino 's .

In L967, l{ewkirk Rogers Co, purchased the remaining 50% interest

and became the sole owners of the property.

6 .  The  f i rm  rece i ved  managemen t  fees  as  fo l l owsz  $2 ,070 .00

Ln  L964 ,  $9 ,780 ,00  i n  1955  and  $8 ,280 -00  i n  1966 .  These  we re

from the management of the propert ies of Hendrik Realty and the

Lawrence Plaza Co. As managers, they leased apartments and arranged

fo r  j an i t o r i a l  se rv i ces -

7.  Pet i t ioner  f i led New York State par tnership returns

( form IT-2O4) for  each of  the years under  rev iew.  I t  d id  not

repor t  as an unincorporated business.

B.  The par tnership has never  f i led tax returns as an

"associat ion"  taxable as a corporat ion or  been so t reated by the

Fed.eral author i t ies .
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CONCLUSIONS OF LAW

The mere vo lume of  act iv i t ies ' ,  which here is  qu i te  smal l ,

and the opening of  an of f ice wi th  one secreLary does not  incur

the unincorporated business tax.  The pet i t ioners are exempt

as engaged in the holding, leasing and managing of real property

for  i ts  own account  under  sect ions 703 (d)  and 703 (c)  o f  the

Tax Law.

fLre deficiencv is erroneous and is cancelled, in i ts entirety.

DATED: Albany, New York

September  L6 ,  L974

STATE TA)' COMMISSION

COMMISSIONER

'/ ("(t r+ "{,eZl c'.(z-..2c


